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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable, statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain 
Standards Act (7 U.S.C. 1821 et seqg.), the Horse Protection Act (15 
U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et 
seq.), and the Virus-Serum-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY—JUNE 1981 


AGRICULTURE MARKETING ACT, 1946 
AGRICULTURE DECISIONS 


AMERICAN BEEF PACKERS, INC., and FRANK R. WEST. 
Docket No. 68. Consent,as to Frank R. West 

GREAT WESTERN PACKING COMPANY and DALE CLARK. 
Docket No. 9. Order staying imposition of sanctions 

MIRMAN BROTHERS, INC. FSQS Docket No. 15. Decision 
and Order 
Order — Consent by the parties after appeal 

*NATIONAL MEAT Packers, Inc., C & M Packinc Corp., and 
CHARLES D. OLSEN. I &G Docket No.60; Jn re NATION. 
AL MEAT Packers, INc. and C & M Megat PACKING 
Corp. FMIA Docket No. 26; In re NATIONAL MEAT 
PACKERS, INc., C & M Meat PACKING CorpP., and THOMAS 
MONLEON. FSQS Docket No.7. Consent as to National 
Meat Packers, Inc., C & M Packing Corp., and Thomas 
Monleon 

REBHAN R&W MEAT COMPANY. FSQS__— Docket 
13. Consent 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
HrycHiw, Dr. WAYNE. VADocketNo.6. Dismissal 
ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


* ALEXANDER, RUDOLF. AWA DocketNo.150. Default 
ALLEN, WARREN. AWA Docket No. 156. Consent 
BARKER, NAT M. and LOUISE E. BARKER, d/b/a BROKEN PINE 

RABBITRY. AWA Docket No. 159. Consent 
BOoHL, MR. TIM J. AWA Docket No. 140. 
DAVENPORT, JOHN D. T. and WILLIAM I. Swain, d/b/a JUNGLE 
WONDERS CIRCUS. AWA Docket No. 129. Default 
ERDTSIECK, ALBERTA A. AWA Docket No. 146. Default 
FEE, Mrs. BERNICE. AWA Docket No. 132. Consent 
GALLOP, VAUGHN. AWA Docket No. 155. Order Vacating 
Default Decision and Remanding Proceeding 
JANSSEN, SHIRLEY. AWA Docket No. 149. Consent 
LISLE, SONDRA. AWA Docket No. 154. Consent 

*Lower, Mary JEAN, d/b/a WoopwIND KENNELS. AWA Dock- 

et No. 107. Dismissal 

*MaurrY BIOLOGICAL CoMPANY, INC. AWA Docket No. 

147. Consent 


* Current month June 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


*MorsE, ARTHUR C. AWA Docket No. 160. Decision and 


PAMPERED PETS, INC.. AWA Docket No. 103. Dismissal . 

Rau, CHARLES L. and THE BLack Lacoon, INC. AWA Docket 
No. 141. Default 

VON UHL, JULIUS. AWA Docket No. 133. Consent 

WALKER, EVELYN L. AWA Docket No. 137. Consent 

WEILAND, PAUL. AWA Docket No. 148. Consent 

*WINTER, WALTER and JANE WINTER, d/b/a WINTERVALE KEN- 

NELS. AWA Docket No. 157. Default 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


DAVENPORT PACKING CoO., INC. FMIA Docket No. 48. _—Stip- 
ulation and Order on the record at oral hearing 
* Modification of Order 
FULTON MEAT MARKET. FMIA Docket No. 46. 
*MLoToK BEEF CoMPANY, INC., and GERALD Davip. FSQS 
Docket No. 16. Consent 
*NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CorpP., and 
CHARLES D. OLSEN. I & G Docket No.60; In re NATION- 
AL Meat Packers, Inc. and C & M MEAT PACKING 
Corp. FMIA Docket No. 26; In re NATIONAL MEAT 
Packers, INc., C & M Meat PACKING CorP., and THOMAS 
MonLEON. FSQS Docket No. 7. Consent as to National 
Meat Packers, Inc., C & M Meat Packing Corp., and Thom- 
as Monleon 
*Ricu, Louis, Foons. FMIA Docket No. 45. 
Toscony PROVISION CoMPANY, INC. FMIA Docket No. 
40. Decision and Order 
Stay Order — pending judicial review 
WYSZYNSKI PROVISION COMPANY. FMIA Docket No. 
41. Decision and Order 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


Brecu, S. W., CHESTER B. MARBRY, THOMAS E. WRIGHT & Ray 
GILMER. HPA Docket No. 103. Consent — Dismissed 
as to Ray Gilmer 

BEECH, S.W., CHESTER B. MARBRY and THOMAS 
WRIGHT. HPA Docket No. 108; and Ray Gn. 
MER. HPA Docket No. 116. Consent — Dismissed as 
to Ray Gilmer 


* Current month June 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


BLADES, GEORGE and Leroy Franks. HPA Docket No. 
173. Consent as to George Blades 
BREEDLOVE, ED. HPA Docket No. 167. Consent 
BURTON, THOMAS, JR. and LEROY FRANKS. HPA Docket No. 
154. Consent as to Thomas Burton, Jr. 
*CHRISTMAS, JOE. | HPA DocketNo.98. Consent 
CLINTON, GEORGE and SAnpy Goss. HPA Docket No. 
147. | Consent as to George Clinton 
*Consent as to Sandy Goss 
CROWDER, DUDE. HPA Docket No. 75; Brity HALE. 
Docket No. 74; and WINK GROOVER. HPA Docket No. 
82. Decision and Order — dismissed as to Wink 
Groover 
*Order Denying Petition to Modify Order as to Dude 
Crowder 
Dick, RODNEY W. and EARNEST P. KNIpPP. HPA Docket No. 
179. Consent as to Earnest P. Knipp 
FLEMING, PREACH. HPA Docket No. 76. Dismissal 
HORENBEIN, BARRY and MARILYN HORENBEIN, and Gary ED. 
WARDS and CARL EDWARDS, d/b/a CARL EDWARDS AND SONS 
STABLES. HPA Docket No. 171. Dismissed as to 
Gary Edwards and Carl Edwards, d/b/a Carl Edwards and 
Sons Stables 
* JOHNSON, MATTHEW and FRANK WITHERSPOON. HPA Docket 
No.99. Withdrawal of Complaint 
JOHNSON, RALPH. HPA Docket No. 143. Consent 
LEE, JIMMY and JIM REESE. HPA Docket No. 134. 
sent as toJimmy Lee 
Decision and Order as to Jim Reese 
LIVOLSI, PETER and Ropert D. Morris. HPA Docket No. 
111. Stay Order 
MARTIN, JOE. HPA Docket No. 127. 
Murpny, L. M. HPA Docket No. 170. Consent 
MYERS, KENNETH. HPA Docket No. 146. Consent 
PERKINS, FLOYD M. and MIKE OPPENHEIMER. HPA Docket No. 
153. Consent as to Floyd M. Perkins 
Consent as to Mike Oppenheimer 
*SmirH, DavipD. | HPA Docket No. 145. 
VAN CLAYTON, JOE, SR. HPA Docket No. 166. Consent 
VAN CLAYTON, JOE, SR., JOE VAN CLAYTON, JR., and DALE 
BARNES. HPA Docket No. 162. Consent as to Joe 
Van Clayton, Sr, anddoe Van Clayton, dP... . cca cicccccsvoweccecees 
Consent as to Dale Barnes 
WOOSLEY, JOEL and MERRILL STUART. HPA Docket No. 
131. Consent as to Merrill Stuart 
Decision and Order as to Joel Woosley 
YOUNG, RONAL. HPA Docket No. 141. 


* Current month June 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


COURT DECISIONS: 


ARAB STOCK YARD, INC. v. UNITED STATES DEPARTMENT OF AGRI- 
CULTURE, ET AL. (USDA P & S Docket No. 5712) Secre- 
tary’s decision affirmed 

COLLIER, SIDNEY D. and Louts PAUL MARSH v. UNITED STATES OF 
AMERICA and ROBERT BERGLAND, SECRETARY OF AGRICUL- 
TURE. (USDA P & S Docket No. 5892) Secretary’s deci- 
sion reversed 

CoRONA LIVESTOCK AUCTION, INC. v. UNITED STATES DEPARTMENT 
OF AGRICULTURE and THE PACKERS AND STOCKYARDS ADMIN- 
ISTRATION. (USDA P & S Docket No. 5030) Secretary’s 
decision affirmed 

DEJONG PACKING CoMPANY, and Mt. VERNON MEat Co., INC. v. 
THE UNITED STATES DEPARTMENT OF AGRICULTURE; and Hy- 
GRADE Foop Propucts CORPORATION v. THE UNITED STATES, 
THE SECRETARY OF AGRICULTURE and THE PACKERS AND 
STOCKYARDS ADMINISTRATION. (USDA P & S Docket No. 
5087) Secretary’s decision affirmed 

JACKSON UNION STOCKYARDS and QUINN BROTHERS OF JACKSON, 
Inc. vu. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. (USDA P & S Docket No. 5371) Secretary’s deci- 
sion affirmed 

*PENNSYLVANIA AGRICULTURAL COOPERATIVE MARKETING ASSOCIA- 
TION v. EzRA MARTIN COMPANY ET AL. Memorandum and 


*UNITED STATES OF AMERICA v. PALMER G. HuLincs. (USDA 
P&S Docket No. 5136) Secretary’s decision affirmed 
UTICA PACKING COMPANY, a MICHIGAN CORPORATION and DAVID 
FENSTER v. ROBERT BERGLAND, Secretary, U.S. Department 
of AGRICULTURE and CAROL FOREMAN, Assistant Secretary 
of Agriculture and DonALp Houston, Administrator of 
Food Safety and Quality Services of the United States De- 
partment of Agriculture and THE UNITED STATES OF AMER- 
IcA. (USDA P &S Docket No. 5455) Secretary’s decision 

affirmed 


DISCIPLINARY DECISIONS: 


ANDERSON, JACK and HAGAN STOCKYARD, INC. P&S Docket 
No. 5774. Consent 
Ex Parte Nunc Pro Tunc Order, modifying effective date 

of consent order 

Supplemental Order, suspension terminated 

AMHERST COUNTY LIVESTOCK MARKET, INC., ROBERT B. HOWELL, 
LoulIse B. HOWELL. P & S Docket No. 5824. Supple- 
mental Order, suspension terminated 


* Current month June 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


* BLUEGRASS PACKING Co. P&S Docket No.5881. Default 

BRADLEY LIVESTOCK AUCTION, INC. and DALE EMBERTON, d/b/a 
NISHNA VALLEY FARMS. P & S Docket No. 
5763. Decision with respect to Bradley Livestock 
DEBUT ERG OSS Te SR INS ean HE te a A ats he its 
* Supplemental Order, suspension terminated 

BRADY, RICHARD. P &S Docket No. 5829. Default 
Supplemental Order — suspension terminated 

BROWER, NEFF, LIVESTOCK, INC. P & S Docket No. 
5861. Consent 
Supplemental Order — suspension modified 

BROWN, BILLY A. P &S Docket No. 5828. Default 

BUTCHER, WILLIAM. P &S Docket No. 5738. Default 

C & C LIVESTOCK AND PACKERS, INC. P & S Docket No. 
5878. Consent 

CAUGHMAN, FRANKIE W., JR. P &S Docket No. 5824. 


CHLOUBER, NICK. P &S Docket No. 5797. Consent 
CLINGAN, FRANKLIN MILLARD. P &S Docket No. 5820. 


CONSUMER Foops Co., d/b/a CONSUMER CATTLE COM.- 
PANY. P & S Docket No. 5866. Consent 

Cook, JOHN, d/b/a JOHN COOK CATTLE and ATHENS CUSTOM 
KILL. P &S Docket No. 5869. Consent 

DAWSON, BERNARDL. P&S Docket No.5879. Consent 

DEATS & DEATS CATTLE Co., INC. d/b/a SANTA FE LIVESTOCK Com- 
MISSION Co. P &S Docket No. 5843. Consent 

DETROIT VEAL AND LAMB, INC. P & S Docket No. 5892. 
Consent 

DUNNEGAN, DONALD L. P &S Docket No. 5852. Consent . 

* EDWARDS, JOHN W., an individual, and R & D INVESTMENTS, INC., 

a corporation d/b/a EDWARDS BROS. PACKING COM- 
PANY. P &S Docket No. 5847. Default 

EGBERT, RONALD L. and ALLEN EGBERT. P & S Docket No. 
5832. Consent 
Supplemental Order, suspension terminated 

FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, an individual. P & S Docket No. 5736. Con- 
sent as to Winston R. Rawls 

* FANNING, MOuRIS. P&S Docket No. 5807. Default 

FEIDER PACKING COMPANY, INC. P & S Docket No. 
5873. Consent 

FITZGERALD FARMERS AUCTIONS, INC. P & S Docket No. 
5799. Consent 
Supplemental Order, suspension terminated 


* Current month June 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


FrIO LIVESTOCK SALES COMPANY, INC., a corporation, and HARRY 
M. HARRISON, an_ individual. P & S Docket No. 
5709. Consent as toHarry M. Harrison 

Frosty LAND Foops INTERNATIONAL, INC., d/b/a LORENZ INTERNA- 
TIONAL, ALLEN TAYLOR CATTLE Co., INC., LORENZ NEUHOFF, 
III, and WILLIAM ALLEN TAYLOR, JR. P & S Docket No. 
5618. Consent as to Frosty Land Foods International, 
Inc. and Lorenz Neuhoff, II 

GETTYSBURG LIVESTOCK EXCHANGE, INC. P & S Docket No. 
5757. Consent 

*GRAND ISLAND LIVESTOCK AUCTION, INc., DoN and ARLYNE WER- 
NER, RICHARD L. GALUSHA, and ROGER OBERMEIER. P&S 
Docket No. 5874. Consent as to Grand Island Livestock 
Auction, Inc 

*Consent as to Don and Arlyne Werner 

GREEN, JOHNNY, d/b/a GREEN CATTLE COMPANY. P &S Docket 
No. 5839. Consent 
Supplemental Order, suspension terminated 

HaMata, Ep. P&S Docket No. 5816. Consent 

HENIFIN, CALVIN, d/b/a HENIFEN LIVESTOCK. P &S Docket No. 
5776. Supplemental Order, suspension terminated 

HILL, DENNIS G. P &S Docket No. 5804. Consent 

INGRAM, JAMESR. P&S Docket No. 5836. Dismissal 

KING MEAT PACKING COMPANY, INC. and WILLIAM D. HUGHES, 
RAYMOND ROSENTHAL, GEORGE JOHNS, CARMINE FAELLO, 
GABRIEL KAHN, and ROBERT MorAN.  P &S Docket No. 
5576; and In re UNION PACKING COMPANY, and ROBERT 
MILLER, ROBERT MORAN, and ARTHUR TUVERSON. P&S 
Docket No. 5579. Dismissal 

KLINE, Louis, INc. P &S Docket No. 5833. Consent 

KRUSE, HARLAN. P & S Docket No. 5857. Consent 

LEA VELL, ORIE S., d/b/a LEA VELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARDS, INC., ELLING- 
TON R. PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CAL- 
VIN A. BLoop, EpGar C. (BARNEY) STEPHENS, SPENCER LIVE- 
stock, INC., MOUNTAIN STATES CATTLE COMPANY and MI. 
CHAEL F. DONALDSON. P & S Docket No. 5707. Con- 
sent as to Orie S. LeaVell, d/b/a LeaVell Cattle Company 
Consent as to Richard W. Baldwin 

*Order Dismissing Appeal by Respondent Spencer Live- 
BCR REO 2 ENN Aline cod cer ep M eT ero ae ee 783 

LIGHT, GEORGE E., III, and LIGHT CATTLE COMPANY, 

P &S Docket No. 5822. Decision and Order 

LUNDBERG, HAROLD d/b/a SCHALLER LIVESTOCK and d/b/a NEWELL 

Livestock. P&S Docket No.5868. Consent 


* Current month June 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


MALONE, PATRICK D. P &S Docket No. 5803. Consent 

McCoy, DENNY J. and T C CATTLE COMPANY, INC. 
Docket No. 5718. Consent 

McMICHAEL, WILLIAM R. P & S Docket No. 5771. Con- 
sent 

MEATXCORP and MEL NEALE. P & S Docket No. 
5801. Consent 

MENCHHOFER CATTLE COMPANY, THE, a corporation, and LYLE 
MENCHHOFER, an individual P & S Docket No. 
5769. Consent 

MENDICOA, MEDESTO. P &S Docket No. 5762. 

Murco, INC. P &S Docket No. 5854. 

Myers, Howarp R. P &S Docket No. 5745. Consent 

NEELY, FRANKLIN, d/b/a MARKLE PIG COMPANY. P &S Docket 
No. 3852. Supplemental Order, suspension terminated 

NIGG, VINCENT A. P&S Docket No.5819. Consent 

NORTHERN BONELESS MEAT CORPORATION. P & S Docket No. 
5603. Consent 

NOWELL, Don d/b/a PARK RIVER LIVESTOCK EXCHANGE. 
Docket No. 5872. 

PORKLAND INDUSTRIES, INC. P & S Docket No. 5845. Con- 


QUALITY HOG AND CATTLE CoMPANY, INC., a corporation, and AR- 
THUR E. ZANS, an individual. P & S Docket No. 
5728. Default 

REBIK, LEONARD d/b/a REBIK AUCTION YARD. P &S Docket 
No. 5775. Consent 

*REESE, JIM. P&SDocketNo.5818. Default 

RELICK, EDWARD, BELKNAP LIVESTOCK MARKET, INC., INDIANA 
LIVESTOCK AUCTION, INC., ROBERT B. STAINBROOK, PATRICIA 
E. Loomis, and WILLIAM G. DOYLE. P & S Docket No. 
5660. Consent as to Edward E. Rellick 
Consent as to Robert B. Stainbrook, Patricia E. Loomis, 

and William G. Doyle 
Consent as to Belknap Livestock Market, Inc. .......... ccccceeccueees 
* Consent as to Indiana Livestock Auction, Inc. .......... cceeeeeeceueee 
* RICHARDS, RONNYE d/b/a RONNYE RICHARDS LIVESTOCK Co. 
P &S Docket No. 5865. Default 
*Supplemental Order, suspension terminated 

SALT ForK CoRPORATION and RopNEY HUGHES. P & S Docket 
No. 5808. Consent 

SCHAEFER, ALLAN d/b/a SCHAEFER LIVESTOCK. P & S Docket 
No. 5864. Consent 
Supplemental Order, suspension terminated 


* Current month June 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


*ScHMITT PACKING Co., INC. and H. P. ScHMITT, JR. 
Docket No. 5813. Consent 
ScHULTz,GLENL. P&SDocketNo.5851. Consent 
SELLERS, BRUCEL. P&S Docket No.5802. Consent 
SHASTA LIVESTOCK AUCTION YARD, INC. and ELLINGTON R. 
PEEK. P&S Docket No. 5783. Supplemental Order, 
suspension terminated 
Simon, RONALD. P &S Docket No. 5770. Consent 
SouTH DAKOTA LIVESTOCK SALES COMPANY. P &S Docket No. 
5788. Consent 
TRINKLE, O. W. d/b/a Victor HoG BUYERS. P &S Docket No. 
5850. Consent 
* UNIONVILLE SALES Co.,INc. P&S Docket No. 5327. 


* Supplement to Initial Decision 
WARRINGTON MEAT PACKING COMPANY, INC. P & S Docket 
No. 5862. Consent 
WASHINGTON LIVESTOCK AUCTION, INC. P & S Docket No. 
5846. Consent 
Supplemental Order, suspension terminated 
*WatTts,GENE. P&S Docket No.5830. Default 
WILLARD, VANCE K. P &S Docket No. 5792. Consent 
Yost Pack, INC., a corporation, JOHN N. Yost, and JERRY J. 
Yost, individuals. P & S Docket No. 5826. Consent 
as to Yost Pack, Inc. and John N. Yost 
Dismissal as to Jerry J. Yost 
*7.AKRZEWSKI, THOMAS, SR. P & S Docket No. 5805. Con- 


ZYLSTRA, HENRY P., EDWARD J. ZYLSTRA, PETER C. STEL- 
LARD. P &S Docket No. 5853. Consent 


REPARATION DECISIONS: 


FUGATE, JOHN N., II v. Dewey VANCE. P & S Docket No. 
§712. Decision and Order 

LANE, THOMAS E. and ROBERT D. LANE d/b/a LANE Bros. CATTLE 
Co., v. GAIL F. SOHLER d/b/a STOCKMEN’S LIVESTOCK AUC- 
TION COMPANY, and JIMMY BOECKMAN. P&S Docket No. 
5698. Decision and Order 
Order on Reconsideration 

LIEB, STEVE T. for and on behalf of Himself and a Class of Ship- 
pers v. RONALD A. PATTON and LINDA PATTON and COFFEY- 
VILLE LIVESTOCK SALES Co., INC. P & S Docket No. 
5656. Complaint withdrawn 


* Current month June 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


LonG, W. D. v. MAXWELL & FURNISH LIVESTOCK COMMISSION Co., 
Inc. and MARTIN HALFERT. P & S Docket No. 5710 
Dismissal 

WEBER LIVESTOCK AUCTION v. BARRY CHRISTENSEN and DON 
MANNING. P &S Docket No. 5715. Dismissal 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


COURT DECISIONS: 


AMERICAN FRuIT PURVEYORS, INC. v. UNITED STATES, ET 
AL. (USDA PACA Docket No. 2-4355) Petition denied 


DISCIPLINARY DECISIONS: 


ALEXANDER BROS. PRODUCE, INC. PACA Docket No. 
2-5658. Default 
AMERICAN FRUIT PURVEYORS, INC. PACA 
2-4355. Order vacating Stay Order 
C & WSALES, INC. PACA Docket No. 2-5691. 
*CiMINO. BROTHERS PRODUCE, INC. PACA 
2-5727. Default 
*CLary House, INC. PACA Docket No. 2-5629. Consent . 
CoLUMBUS FRUIT COMPANY, INC. Docket No. 
2-5538. Decision and Order 
Stay Order 
ConreE, INC. PACA Docket No. 2-5681. Default 
FAMULARO, INC. PACA Docket No. 2-5696. Default 
*Fink’s Potato SERVICE. PACA Docket No. 2-5719. De- 


GARY’S PRODUCE Co. PACA Docket No. 2-5744. Consent 
*HARDCASTLE PRODUCE, Co., a/t/a HARDCASTLE WHOLE- 
SALE. PACA Docket No. 2-5653. Default 
HARVEST HOUSE MARKETING CorP., USA. PACA Docket No. 
2-5662. Default 
KALER PRODUCE COMPANY, INC. PACA Docket No. 
2-5679. Default 
MEL’S PRODUCE, INC. PACA Docket No. 2-5690. Default 
*Order Dismissing Respondent’s Petition for Reconsidera- 


MENDENHALL DISTRIBUTING COo., INC. PACA Docket No. 
2-5682. Default 
MENDEZ PRODUCE, RUDY. PACA Docket No. 2-5599. De- 


* Current month June 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
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MERBERG, N., & SON, INC. PACA Docket No. 
2-5677. Consent 

Morris PRODUCE. PACA Docket No. 2-5651. Default 

*PASSAFIUME, JOHN JOS., Fruir Co., INc. PACA Docket No. 
2-5702. Default 

POMPANO BEACH PRODUCE Co., INC. PACA Docket No. 
2-5631. Default 

RozaAk’s PRODUCE Co., INC. PACA Docket No. 2-5670. 
Decision and Order 

UNITED FRUIT AND VEGETABLE Co., INC. PACA Docket No. 
2-5536. Decision and Order 
Stay order 

WANNAMELON, INC. PACA Docket No. 2-5666. Default . 


REPARATION DECISIONS: 


A &L Potato Co., INc. v. ALL Pro PoTAaTo Co. PACA Docket 
No. 2-5618. Dismissal Order 
* ALAMOS TRUCK BROKERS, INC., ASSIGNEE OF KEN Lear, d/b/a KEN 
LEAR TRUCKING v. CLARENCE MAYFIELD PRODUCE Co., 
INC. PACA Docket No. 2-5588. Dismissal 
*Acosta GROVES v. CALAVO GROWERS OF CALIFORNIA. PACA 
Docket No. 2-5585. Dismissal 
ALLEN, RUSSELL W. v. NEW ENGLAND Farms, INC. 
Docket No. 2-5647. Partial Dismissal Order 
*ARKANSAS TOMATO CoMPANY v. M-K & Sons Propuce Co. 
INC. PACA Docket No. 2-5661. Order Granting Pe- 
tition to Reopen 
BAGASARIAN, RICHARD, INC. v. JOSEPH & RAYHILL PRODUCE, 
INC. PACA Docket No. 2-5732. Undisputed 
amount, order for 
BATAGLIA PRODUCE SALES, INC. v. COMMUNITY-SUFFOLK, 
INC. PACA Docket No. 2-5646. Dismissal 
BEAVER BROOK FARMS, INC. v. LORD BROTHERS, INC. PACA 
Docket No. 2-5627. Decision and Order 
BLUE ANCHOR, INC. v. E. M. MALLET, INC. PACA Docket No. 
2-5555. Dismissal 
BLUE GOOSE GROWERS, INC. v. LOUIS FISHGOLD, INC. PACA 
Docket No. 2-5688. Dismissal 
BONITA PACKING COMPANY t/a BETTERAVIA FARMS v. ROYCO PRO- 
DUCE CORPORATION a/t/a ROYAL PRODUCE OF Hous. 
TON. PACA Docket No. 2-5723. Default 
Boston TOMATO Co., INC. v. COLLEY-Woops, INC. PACA 
Docket No. 2-5652. Dismissal 
BowLIN, BILL C., Co., INC. v. FINK’S PoTATO SERVICE. PACA 
Docket No. 2-5692. Reparation Order 
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*C. & C. FARMS v. SYRACUSE & JENKINS PRODUCE, INC. PACA 
Docket No. 2-4808. Decision and Order 
C. & G. ONION ComPANY, INC. v. BUSHMAN’S INC. PACA Dock- 
et No. 2-5570. Dismissal Order 
CAL-VEG SALES, INC. v. SEARS-SCHUMAN Co. PACA Docket 
No. 2-5668. Decision and Order 
CARD E ENTERPRISES, INC. d/b/a KOYAMA FARMS v. ANNA DEFEO 
d/b/a CENTRAL PRODUCE COMPANY. PACA Docket No. 
2-5750. Dismissal 
*CasTANEDA, RicarDo d/b/a PENINSULA VEGETABLE EXCHANGE v. 
VALLEY BROKERAGE, _ INC. PACA Docket No. 
2-5512. Dismissal 
* CLEVELAND CELERY MARKET CoMPANY v. CENTRAL Foops, INC., 
Formerly EMPIRE Foops, Inc. PACA Docket No. 
2-5694. Decision and Order 
COOPER, EDWARD Z. v. CARO & LONGO WHOLESALE PRODUCE Co., 
INC. PACA Docket No. 2-5523. Decision and Order 
DautTo, Raupu, & Sons, INc. v. GRATZ & Utter, and/or WILLIAM 
J. MOWEN. PACA Docket No. 2-5487. Decision and 


DeLuca, Louis v. DINO DISTRIBUTORS, INC. PACA Docket No. 
2-5569. Decision and Order 

ELLSWORTH, ELMER F. d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, 
d/b/a FADAL FRESH FrRuIT & PRODUCE Co. and/or FADAL 
FRESH FRUIT AND PRODUCE Co., INC. PACA Docket No. 
2-5535. Decision and Order 

*FarM Pak Propucts, INC. v. JOE ROSENTHAL & SONS. 
Docket No. 2-5672. Decision and Order 
*Fruits OF Four SEASONS v. CoLuMBUS Fruir Co. PACA 

Docket No. 2-5633. Decision and Order 

GarcIA, J.M., Propuce, INc. v. ENRIQUE LAZCANO, d/b/a 
HENRY’S PRODUCE. PACA Docket No. 2-5625. Deci- 
sion and Order 

GARIN COMPANY, THE v. M. OFFUTT BROKERAGE Co. PACA 
Docket No. 2-5710. | Undisputed amount, order for 
Stay Order 
Order on Reconsideration 

GARY’S PRODUCE COMPANY v. LEE MING PRODUCE, INC. PACA 
Docket No. 2-5541. Decision and Order 

GENBROKER CORPORATION, t/a GENERAL BROKERAGE CO. v. 
KODAMA/SCHULMAN' Co., INC. PACA Docket No. 
2-5548. Order on Reconsideration 

GEORGIA VEGETABLE Co., INC. v. UNITED PRODUCE DISTRIBUTORS, 
INC. and KAISER DISTRIBUTORS, INC. PACA Docket Nos. 
2-5501 and 2-5502. Dismissal Order 
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GILFENBAIN Bros. Co. v. MASSELLI BROTHERS, INC. PACA 
Docket No. 2-5655. Reparation Order 

GLASS, RICHARD A., COMPANY, INC., v. D. J. FORRY COMPANY, 
INC. PACA Docket No. 2-5591. Dismissal 

GREENBELT FARMS, INC, v. HOULEHAN, INC. PACA Docket No. 
2-5613. Decision and Order 

GREEN VALLEY PRODUCE Co-op v. SPIZMAN Fruit COMPANY. 
PACA Docket No. 2-5606. Dismissal 

*GRIZZARD, JIMMY, SALES, INC. v. LLoyD C. Myers d/b/a LLoyp 

MYERS Co. PACA Docket No. 2-5638. Decision and 


HELMS PoTaToO Co. v. JIMMY SHMON d/b/a JIMMY SHMON 
COMPANY. PACA Docket No. 2-5678. Reparation 
Order 

*HicH & MiGcHTy Farms, Inc. v. H.R. BuSHMAN & SON 
CORP. PACA Docket No. 2-5562. Decision and Or- 


Hunts Point TOMATO Co., INC. v. CorY FARMS, INC. PACA 
Docket No. 2-5590. Decision and Order 

JULES PRODUCE Co., INC. v. QUALITY MELON SALES, 
INC. PACA Docket No. 2-5597. Decision and Order 

KERN RIDGE GROWERS, INC. v. T.J. POWER & ComM.- 
PANY. PACA Docket No. 2-5632. Decision and Or- 


Order on Reconsideration 

KISER & Sons, INC. v. CLARY HOUSE INC. PACA Docket No. 
2-5621. Stay Order 

LA MANTIA-CULLUM-COLLIER & Co., INC. v. BREVARD PRODUCE 
Co., INC. PACA Docket No. 2-5608. Decision and 
Order 

LA MANTIA-CULLUM-COLLIER & COMPANY, INC. v. C.L. 
Co. PACA Docket No. 2-5521. Decision and Order . 

LAMANUzzI AND PANTALEO, Lrp. v. DINO DISTRIBUTORS, 
INC. PACA Docket No. 2-5567. Decision and Order 

*LINDEMANN Farms, INC. v. SOL SALINS, INC. PACA Docket 
No. 2-5460. Order on Reconsideration 

*M&M Tomato Co., Inc. v. Royco PRODUCE CoRPORATION alt/a 

RoyAL Propuce oF Houston. PACA Docket No. 
2-5724. Decision and Order 

MaGic VALLEY PRODUCE, INC. v. E. & R. BROKERAGE and/or 
HousE OF Goop CELERY, INC. PACA Docket No. 
2-5459. Decision and Order 

McRaE PRODUCE Co., INC. v. D’AGOSTINO PRODUCE. PACA 
Docket No. 2-5422. Order on Reconsideration 
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* MENDELSON-ZELLER Co., INC. v. AIRLINE PRODUCE Co. PACA 

Docket No. 2-5656. Decision and Order 

Monc’s CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE ENTER- 
PRISES, INC. PACA Docket No. 2-5497. Dismissal 

MORELLO INTERNATIONAL, LTD. v. ONEONTA TRADING CORPORA- 
TION. PACA Docket No. 2-5580. Dismissal 

MouNTAIN Mist PACKERS v. HARVEST HOUSE MARKETING 
CORPORATION. PACA Docket No. 2-5620. Stay 


MouraDICcK, Cy, AND Sons, INC. v. D.J. Forry Co., 
INC. PACA Docket No. 2-5557. Dismissal Order 
MuIR-ROBERTS COMPANY, INC. v. RoycO PRODUCE CORPORATION 

a/tla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5739. Default 
MUTUAL VEGETABLE SALES v. SANSOME PRODUCE, INC. 
Docket No. 2-5736. | Undisputed amount, order for 
NALBANDIAN FARMS, INC. v. M. OFFUTT BROKERAGE CO., 
INC. PACA Docket No. 2-5726. Undisputed 
amount, order for 
Order on Reconsideration 
NORTH SHORE PRODUCE Co., INC. v. EASTCO PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. 2-5609. Decision and 


Norton, J.R., COMPANY v. CHRISTMAN PRODUCE COM.- 
PANY. PACA Docket No. 2-5737. Admission of Lia- 


*Pass Farm, INC., d/b/a SUN City FARMS v. SALAH A. GouDA, 
d/b/a GoUDA GROVES. PACA Docket No. 2-5648. —De- 
cision and Order 

PREFERRED TOMATO Corp. v. CoLUMBUS Fruit Co., 
PACA Docket No. 2-5498. Stay Order 
Order on Reconsideration 

PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY COoM- 
PANY. PACA Docket No. 2-5513. Decision and Or- 


*Process SUPPLY COMPANY, INC. v. PERFECT POTATO CHIPS, 

INC. PACA Docket No. 2-5577. Decision and Order 

PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS 
PACKING, INC. PACA Docket No. 2-5516. Dismissal 

PuRE GOLD, INC. v. FRUITEX CORPORATION. PACA Docket No. 
2-5575. Decision and Order 

RANCH-FRESH PRODUCE, INC. v. HOWARD GOLDFINGER. 
Docket No. 2-5473. Decision and Order 

READY PAC PRODUCE, INC. v. MEL’S PRODUCE, INC. 
Docket No. 2-5650. Dismissal 
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ROBINSON CoMPANY, C.H. v. ForT PIERCE TOMATO GROW. 
ERS. PACA Docket No. 2-5628. Decision and Order 

ROBINSON COMPANY, C. H. v. ROYCO PRODUCE CORPORATION alt/a 
RoyAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5721. Default 

RUSKOWSKI, ANTHONY I. v. PREVOR-MAYRSOHN, INTERNATIONAL, 
INC. PACA Docket No. 2-5517. Decision and Order 

SALINAS LETTUCE FARMS COOPERATIVE v. CHRISTMAN PRODUCE 
Company. PACA Docket No. 2-5712. Reparation 


SANTA CLARA Propuce, INC. v. MORRISSEY, STRINGER & PATLAN, 
INC. PACA Docket No. 2-5594. Decision and Order 

SEITZINGER, FRANK, FARMS, INC. v. GLEN W. GuMLIA and G & G 
SALES CORPORATION and NEWMAN M. HINKLEY. PACA 
Docket No. 2-5505. Dismissal 

SeNINI Arizona, INc. v. C. H. RoBINSON COMPANY. PACA 
Docket No. 2-5641. Decision and Order 

SKYVIEW COOLING CoMPANY v. Royco PRODUCE CORPORATION 
altla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5722. Default 

SUNNY Farms, INC. v. HRDLICKA Bros. LIVESTOCK SALES, INC. 
a/tla HRDLICKA BROS. PRODUCE Co. PACA Docket No. 
2-5612. Decision and Order 

TrI-Boro Fruit Co., v. DINO DISTRIBUTORS, INC. PACA Dock- 
et No. 2-5568. Decision and Order 

Ucon Probuce, INC. v. Royco PRODUCE CORPORATION a/t/a Roy- 
AL PRODUCE OF HOUSTON. PACA Docket No. 
2-5733. Default 

VALLEY HARVEST DISTRIBUTING, INC. v. E. L. KEMPF & SON, 
Inc. PACA Docket No. 2-5611. Stay Order 

WALSH, DAVE, Co., INC. v. MAREX INTERNATIONAL, INC. a/t/a Na- 
TIONWIDE PRODUCE DISTRIBUTORS. PACA Docket No. 
2-5605. Decision and Order 

WESTRICK, RAY, FARMS, INC. v. THE A. E. ALBERT & SONS, 
INC. PACA Docket No. 2-5617. Decision and Order 

WESTSIDE PRODUCE Co. v. E. L. Kempr & Sons, INc. PACA 
Docket No. 2-4866. Stay Order 

WHEELER, WARREN, INC. v. ANCHOR Foop Propucts, INc., t/a 
Famous Foop PRODUCTS. PACA Docket No. 2-5616. 
Decision and Order 

*WorLD WIDE PRODUCE BROKERS, INC. v. CHARLES C. COLLINS 

d/b/a COLLINS BROKERS PRODUCE Co. PACA Docket No. 
2-5639. Dismissal 

Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
CAL-WEST PACKING C©o., INC. PACA Docket Nos. 2-5545 

____and 2-5546. Decision and Order 
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Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
EuseBIO J. AGULIAR, d/b/a AGULIAR PRODUCE. PACA 
Docket No. 2-5530. Decision and Order 


REPARATION DEFAULT DECISIONS (RD): 


* AGRI, SALES v. THURSTEN P. CANTRELL & DON R. BEASLEY d/b/a 
DELTA PRODUCE Co. PACA Docket No. RD-81-145 
AMERICAN BANANA Co., INC. v. FSD INDUSTRIES. PACA Dock- 
et No. RD-81-61 
AMERICAN FINE Foops, INC. v. SOUTHERN INSTITUTIONAL Foop 
SALES & SERVICE, INC. PACA Docket No. RD-81-121 
ANTIGO POTATO GROWERS, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-93 
AMERICAN PRODUCE CO. v. RASHED CORPORATION a/t/a JOHNNY'S 
FRUIT MARKET. PACA Docket No. RD-81-114 
ANTLE, BupD, INC. v. TWIN STATES MARKETING Co., INC. PACA 
Docket No. RD-81-54 
Bass, H.E. v. E. OLIVER ZELLNER. PACA Docket No. 
RD-81-72 
BERWICK VEGETABLE COOPERATIVE v. SAM RuBY EXPORT 
Co. PACA Docket No. RD-81-99 
BONITA PACKING Co. a/t/a BETTERAVIA FARMS v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-69 
BORDGES, ALEX, COMPANY v. SAM WANG Foop Corp. PACA 
Docket No. RD-81-34. Stay Order 
* Brown, Mort, Inc. v. ALEX J. BoRDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-133 
BRUNNER PRODUCE COMPANY vu. VALDEZ BROKERAGE Co. 
PACE Docket Noa Si-0e . «325.0252 too art oa we ees we ew eeionen 
*CALIFORNIA FRUIT COMPANY v. E. VEGA & Sons PRo- 
DUCE. PACA Docket No. RD-81-132 
CAL-SHRED INC. a/t/a STRAWBERRY CITY SALES v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-57 
*CAPURRO, FRANK, & SON v. CHRISTMAN PRODUCE CoM. 
PANY. PACA Docket No. RD-81-141 
* CARTANZA, PHILLIP P. d/b/a SHADYBROOK FARMS v. Eastco Porta- 
TO DISTRIBUTORS, INC. PACA Docket No. RD-81-131 
CHAMBERLAND, ROBERT F. d/b/a R. F. CHAMBERLAND v. MICHAEL 
PADULA d/b/a PADULA PEELED POTATOES. PACA Docket 
No. RD-81-76 
CLARK, CHARLES HAROLD d/b/a ALFRED BROBACK & COMPANY v. 
DALE R. VOLKERT d/b/a VOLKERT Foops. PACA Docket 
No. RD-81-74 
COLLINS BROTHERS, INC. v. CHIEF BRANDS a/t/a MARKET Bas- 
KET. PACA Docket No. RD-81-80 
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COLORADO POTATO GROWERS EXCHANGE v. SOUTHERN INSTITU- 
TIONAL Foop SALES & SERVICE, INC. PACA Docket No. 
RD-81-84 . 

COLORADO POTATO GROWERS EXCHANGE v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-92 

CONNECTICUT POTATO FARMERS COOPERATIVE ASSN. v. AL-JACS, 
INC. PACA Docket No. RD-81-42 

COUTURE FARMS v. NORTH AMERICAN PRODUCE  DISTRIBU- 
TORS. PACA Docket No. RD-81-96. Dismissal 

CROWN PACKING COMPANY, INC. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-67 

DAvuITO, RALPH & Sons, INC. v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-81 

DELAWARE PRODUCE GROWERS, INC. v. MICHAEL PADULA d/b/a M. 
PADULA PEELED POTATOES. PACA Docket No. RD- 


DENT, GEORGE E., SALES, INC. v. MONTE ALTO Foops, 
INC. PACA Docket No. RD-81-82 

DupA, A., & Sons, INC. v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATOE COMPANY. PACA Docket No. RD-81-97 

DURNIAT, HENRY S. d/b/a VERDE FARMS a/t/a SANDIA DISTRIBU- 
TORS v. GARY J. STANTON & RAYMOND E. YOUNG d/b/a 
BERTIS PRODUCE Co. PACA Docket No. RD-81-106 

EMPIRE PRODUCE TERMINAL CoRP. v. UNION Foop SERV- 
ICE. PACA Docket No. RD-79-374. | Order Reopen- 
ing After Default 

FLEMMING, CHARLES J. d/b/a C.J. FLEMMING Co. 
BorDGES Co. PACA Docket No. RD-81-85 

ForRD Bros., INC. v. E. VEGA & SONS PRODUCE. PACA Docket 
No. RD-81-103 

*Four Srar Tomato, INC. v. JACK F. BECKUM d/b/a BATESVILLE 

TOMATOE House. PACA Docket No. RD-81-146 

“FRIESEN, DAN E. v. VEGAS VILLAGE SuPER MARKET, 
Div. PACA Docket No. RD-81-112 

GARIN COMPANY, THE v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-53 

GENERAL PRoDUCE, INC. v. HERBERT W. LEWIS d/b/a HERBERT 
LEWIS PRODUCE. PACA Docket No. RD-81-65 

Grasso Foops, INC. v. SCHORR-STERN Foop Corp. PACA 
Docket No. RD-81-107 

GRASSO, THOMAS M. v. CONTE, INC. PACA Docket No. 
RD-81-43 

GREEN VALLEY FARMS INC. v. RODRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-100 
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HALL, H., & Co., INc. v. JOHN J. QUINN COMPANY. PACA 
Docket No. RD-81-83 
HARLEE-GARGIULO, INC. v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATOE HOUSE. PACA Docket No. RD-81-98 
HARLOFF FARMS v. SUNSHINE SALAD Co., INC. PACA Docket 
No. RD-81-64 
* HARRISON FARMS, INC. v. BRETT BENNETT PRODUCE. PACA 
Docket No. RD-81-119 
HILDRETH, KENNARD C., JR. d/b/a MEADOW BEND FARM & GREEN- 
HOUSE v. TWIN STATES MARKETING CO., INC. PACA Dock- 
et No. RD-81-62 
HOLLANDALE MARKETING ASSOCIATION v. MCGRATH BROKERAGE 
COMPANY, INC. PACA Docket No. RD-81-94 
HOVERSON & SONS v. JOE'S FRUIT BASKET. PACA Docket No. 
RD-81-70 
Hunt Om. COMPANY a/t/a PLANTATION PRODUCE COMPANY uv. 
McGRATH BROKERAGE COMPANY, INC. PACA Docket No. 
RD-81-71 
*KAMINSKI, ALBERT v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-144 
*KRAUT, VICTOR, INC. v. SUNSHINE SALAD Co., INC. 
Docket No. RD-81-127 
KRUGER’S INCORPORATED v. DALE R. VOLKERT d/b/a VOLKERT 
FoopDs. PACA Docket No. RD-81-75 
LANGE, TOM, COMPANY, INC. v. ALFRED GORDON OLIVER AND Ros. 
ERT THOMAS RAMSEY d/b/a EASTERN TOMATO Co. PACA 
Docket No. RD-81-89 
*Los ALAMOS FarMs, INC. v. CHARLES D. QUARELLI, JR. d/b/a 
QUARELLI DISTRIBUTING a/t/a Q. DISTRIBUTING. PACA 
Docket No. RD-81-143 
*M.F.W. TRUCKING, INC. d/b/a TRIANGLE ENTERPRISES v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES. PACA Docket No. 
RD-81-135 
MacI, INC. v. RASHED CORPORATION a/t/a JOHNNY'S FRUIT MAr- 
KET. PACA Docket No. RD-81-117 
Maccaio, Inc. v. Twin STATES MARKETING Co., INC. 
Docket No. RD-81-60 
MAHNS, VICTOR S. d/b/a SUNWARD FARMS v. DANNY LEWIS YOUNG 
d/b/a HUGH YOUNG PRODUCE AND Co. PACA Docket No. 
RD-81-88 
MASCaARI, LEONARD J. d/b/a COASTAL BROKERAGE CO. v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES Co. PACA Docket No. 
RD-81-48 
MAULHARDT, H. H., PACKING Co. v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-68 
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MAULHARDT-STILES Co. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-120 
* McNair, JOE, INC. v. B& E Propuce, Inc. | PACA Docket No. 
RD-81-142 
MEYERS, CALVIN C. v. WATERMILL EXpPorT, INC. PACA Dock- 
et No. RD-81-37 
*MiEZE JET-AIR SALES INC. v. CHARLES A. CESNALES, JR. d/b/a 
City MARKET. PACA Docket No. RD-81-140 
Mina KEE Propucts, INC. v. EVERGREEN CORPORATION. 
PACA Docket No. RD-81-73 
MisirA, TONY, & SONS PRODUCE v. SPIZMAN FRuiT COMPANY, 
INC. PACA Docket No. RD-81-102 
MONTEREY BAY PACKING Co. v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-58 : 
*Movosovitz, Max, Co., INC. v. MEETING STREET PIGGLY WIGGLY, 
INC. PACA Docket No. RD-81-129 
*NorTON, J. R., COMPANY v. TOMMIES CELLO-PAK, INC. PACA 
Docket No. RD-81-130 
Norton, J.R., COMPANY v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-56 
PARIS FOODS CORPORATION v. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-41 
PetRO, SAMUEL S., d/b/a SAM PETRO PRODUCE v. SADIE T. 
GALLEGOS d/b/a PALM City POTATOE SALES. PACA Dock- 
et No. RD-81-50 
PHILADELPHIA PRODUCE COMPANY vu. PRODUCE ASSOCIATES, 
INC. PACA Docket No. RD-81-51. Dismissal Order 
PitscH, EDWARD, PRopUCE, INC. v. MICHIGAN QUALITY Foops, 
INC. PACA Docket No. RD-81-118 
*PoTaTo SERVICES OF MICHIGAN, INC. v. JOY’S WHOLESALE PRo.- 
DUCE. PACA Docket No. RD-81-139 
PoTH VEGETABLE ComPANY, INC. v. MCGRATH BROKERAGE CoM. 
PANY, INC. PACA Docket No. RD-81-79 
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(No. 20,688) 


In re NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CORP., 
and CHARLES D. OLSEN. I & G Docket No. 60; Jn re NATIONAL 
MEAT PACKERS, INC. and C & M MEAT PACKING CorP. FMIA 
Docket No. 26; In re NATIONAL MEAT PACKERS, INC., C & M 
MEAT PACKING CORP., and THOMAS MONLEON. FSQS Docket No. 
7. Decided 13, 1978. 


Meat grading and acceptance services, withdrawal and denial of— 
Stipulation and consent 


Where respondents National Meat Packers, Inc., C & M Meat Packing Corp., and Thomas 
Monleon consented to an order withdrawing their meat grading and acceptance 
services for a period of one year. A portion of the one year periods will be effectively 
served by each respondent, the remainder of the periods will be held in abeyance and 
not become effective for so long as Charles D. Olsen is not rehired by any of the re- 
spondents. 


Gregory Cooper, for complainant. 
Thomas K. Bourke, Los Angeles, Calif., for respondents National Meat Packers, 
Inc., C & M Meat Packing Corp., and Thomas Monleon. 


Decision by William J. Weber, Administrative Law Judge. 


STIPULATION, DECISION AND ORDER 
AS TO NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING 
CORP., AND THOMAS MONLEON 


STIPULATION, DECISION AND ORDER 


These are proceedings under the Agricultural Marketing Act of 1946, 
as amended (7 U.S.C. 1621 et seg.) (AMA of 1946), and the Federal Meat 
Inspection Act, as amended (21 U.S.C. 601 et seq.) (FMIA), and the regu- 
lations promulgated thereunder (7 CFR Part 50 and 53 and 9 CFR Part 
335), to withdraw federal meat inspection services from the corporate 
respondents, National Meat Packers, Inc., and C & M Meat Packers 
Corp., and federal meat grading and acceptance services from the above- 
named corporations and from the individual respondents, Charles D. Ol- 
sen and Thomas Monleon. The proceedings were commenced by Notices 
of Intent to Withdraw Services issued by the Livestock Division, Agri- 
cultural Marketing Service (AMS), United States Department of Agri- 
culture (USDA), a complaint issued by the Animal and Plant Health In- 
spection Service (APHIS), USDA, and a complaint issued by the Food 
Safety and Quality Service (FSQS), USDA. National Meat Packers, Inc., 
C & M Meat Packing Corp., Thomas Monleon, and the Food Safety and 
Quality Service (the agency presently administering the meat inspection 
and meat grading programs) have agreed that these proceedings, as they 
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relate to National Meat Packers, Inc., C & M Meat Packing Corp., and 
Thomas Monleon, should be terminated by a specified Consent Order, 
and these parties thus stipulate to the following: 

1. Only for purposes of stipulation and the provisions of this Consent 
Order, said respondents admit all of the jurisdictional allegations set 
forth in the Notices and Complaints and waive: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in these proceedings 
contain findings and conclusions with respect to all material issues of 
fact, law or discretion, as well as the reasons or bases therefor; and 

(c) All rights to seek judicial review or otherwise to challenge or con- 
test the validity of the Consent Order entered pursuant to this Stipula- 
tion. 

2. The Food Safety and Quality Service and the said respondents 
agree that an order should be issued containing the specified provisions 
which comprise the order contained herein. 

3. This Stipulation, Decision, and Order is for settlement purposes in 
these proceedings only and does not constitute an admission or denial by 
the said respondents that they have violated any of the regulations or 
statutes involved. 

4. This Stipulation, Decision, and Order applies only to respondents 
National Meat Packers, Inc., C & M Meat Packing Corp., and Thomas 
Monleon, and is not directed toward, and in no way affects the rights of 
Charles D. Olsen, who is not now employed by the other respondents and 
is not represented by the undersigned counsel for respondents. 


FINDINGS OF FACT 


1. Respondent, National Meat Packers, Inc., is a corporation with 
Thomas Monleon as President which operates a meat packing establish- 
ment at 517 W. 24th Street, National City, California 92050, and is, and 
at all times material herein was, the recipient of inspection service under 
Title I of the FMIA and of meat grading and acceptance services under 
the AMA of 1946. 

2. Respondent, C & M Meat Packing Corp., is a corporation with 
Thomas Monleon as President which operates a meat packing establish- 
ment at 2501 Cleveland Avenue, National City, California 92050, and is, 
and at all times material herein was, the recipient of inspection service 
under Title I of the FMIA and of meat grading and acceptance services 
under the AMA of 1946. 

3. Respondent, Thomas Monleon, is an individual who resides at 1337 
Gertrude Street, San Diego, California 92110, and who, at all times 
material herein, was the President of the corporate respondents, and a 
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substantial investor in the corporate respondents and who had authority 
with respect to said corporate respondents. 
4. Respondent, Charles D. Olsen, has been convicted of a felony for 
giving cash toa USDA meat grader. 


CONCLUSIONS 


Inasmuch as the respondents, National Meat Packers, Inc., C & M 
Meat Packing Corp., Thomas Monleon, and the Food Safety and Quality 
Service have agreed to the provisions set forth in the following Order as 
the final disposition of these proceedings, such Order will be issued. 


ORDER 


Inspection service under Title I of the Federal Meat Inspection Act and 
meat grading and acceptance services under the Agricultural Marketing 
Act of 1946 are hereby withdrawn from and denied to respondents Na- 
tional Meat Packers, Inc., C & M Meat Packing Corp., and Thomas Mon- 
leon, and any of their successors and assigns, for a period of one year. 
The withdrawal and denial of inspection service under Title I of the Fed- 
eral Meat Inspection Act will be effective from 12:01 a.m. on November 
23, 1978, through 12:01 a.m. on January 4, 1979. The withdrawal and 
denial of meat grading and acceptance services under the Agricultural 
Marketing Act of 1946 will be effective from 12:01 a.m. on November 
17, 1978, through 12:01 a.m. on January 5, 1979. The remainder of the 
one year periods of withdrawal and denial of inspection service and 
grading and acceptance services will be held in abeyance and will not be- 
come effective for so long as Charles D. Olsen is not rehired by any of the 
other respondents. 

This order shall have the same force and effect as if entered after a full 
hearing and shall become effective upon service upon respondents Na- 
tional Meat Packers, Inc., C & M Meat Packing Corp., and Thomas Mon- 
leon. 





ANIMAL WELFARE ACT 
Cite as 40 A.D. 686 


(20,689) 


In re RUDOLF ALEXANDER. AWA Docket No. 150. Decided February 
9, 1981. 


Regulations and standards, failure to comply with—Suspension of license— 
Civil penalty—Default 


Respondent is ordered to cease and desist from failing to comply with the regulations and 
standards issued under the Act. Respondent’s license is suspended for 90 days and 
thereafter until in full compliance with the Act. Respondent is also assessed a civil 
penalty of $500.00. 


Alexandra Maravel, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the “Act,” and the regulations issued 
thereunder (9 CFR 1.1 et seq.). A complaint issued by the Administrator 
of the Animal and Plant Health Inspection Service, hereinafter referred 
to as “APHIS”, in accordance with the applicable Rules of Practice was 
duly served upon the respondent (7 CFR 1.135, 1.147 (b) ). 


Respondent’s failure to file an answer within the time specified in the 
complaint constitutes an admission of the facts alleged in the complaint 
and a waiver of hearing. (7 CFR 1.136 (a), 1.139) Therefore, this Deci- 
sion and Order is entered according to the Rules of Practice (7 CFR 
1.139). 


FINDINGS OF FACT 


1. Rudolf Alexander, herein referred to as “respondent” is an individ- 
ual whose last known address was c/o King Kong Zoo, Route 1, Box 
567720, Brooksville, Florida 33512. 

2. Respondent holds a class C license (No. 58- EL-111) under the Act. 

3. Respondent has received a copy of the regulations and standards 
contained in Title 9, Chapter 1, Subchapter A of the Code of Federal 
Regulations and has agreed to comply with said regulations and stand- 
ards. 

4. Respondent changed the address of his licensed business from 
Geneva, Florida to Oklawaha, Florida between September 5, 1978 and 
May 4, 1979 without notifying the APHIS Veterinarian in Charge of the 
new address within ten days after making the change as required by the 
regulations (9 CFR 2.8). 

5. Respondent maintained chimpanzies in his facilities located in 
Oklawaha, Florida. 
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6. Respondent’s facilities at Oklawaha and the operating standards 
for such facilities for the care of the chimpanzies maintained therein did 
not meet the specifications contained in the regulations in the following 
respects: 

a. The housing facilities and primary enclosures for the nonhuman 
primate inhabitants were not structurally sound and were not main- 
tained in good repair to contain the animals and to protect them from in- 
jury as required by the regulations (9 CFR 3.75 (a), 3.78 (a) ). 

b. The primary enclosures did not provide sufficient space for the 
nonhuman primates housed within them as required by the regulations 
(9 CFR 3.78 (b) ). 

c. The outdoor housing facilities did not provide the nonhuman pri- 
mate inhabitants with protection from cold weather appropriate to the 
climate and the species as required by the regulations (9 CFR 3.76 (c) ). 

d. Animal and food wastes, bedding, and debris were not removed 
from the primary enclosures often enough to prevent contamination of 
the inhabitants, to minimize vermin infestation and to reduce disease 
hazards as required by the regulations (9 CFR 3.75 (d), 3.8 (a) ). 

e. The primary enclosures were not being sanitized in the manner 
and according to the schedule required by the regulations (9 CFR 
3.81 (b) (2), (3) ). 

f. A suitable method of drainage was not provided to rapidly elimi- 
nate excess water from the housing facilities as required by the regula- 
tions (9 CFR 3.77 (d) ). 

g. Facilities such as washrooms or sinks were not provided to main- 
tain cleanliness among animal caretakers as required by the regulations 
(9 CFR 3.75 (e) ). 


CONCLUSIONS 


By reason of the findings of fact set forth herein, respondent has vio- 
lated sections 2.8, 3.75, 3.77 and 3.78 of the regulations (9 CFR 2.8; 
3.75 (a), (d), (e); 3.77 (c), (d); 3.81 (a) (1), (b) ). 

These violations warrant the sanctions authorized under the Act (7 
U.S.C. 2149 (a), (b) ) and contained in the following order. 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business as a licen- 
see under the Act, shall cease and desist from failing to comply with the 
regulations and standards issued under the Act. 

Respondent’s license (No. 58-EL-111) is hereby suspended for 90 days 
and thereafter until respondent demonstrates that he is maintaining his 
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facilities for animals in full compliance with all the regulations and 
standards issued under the Act. 

Respondent is assessed a civil penalty of $500 which shall be paid by 
certified check or money order to the order of the Treasurer of the 
United States which shall be forwarded to Alexandra Maravel, Office of 
the General Counsel, United States Department of Agriculture, Wash- 
ington, D.C. 20250 within thirty days from the date this Order becomes 
effective. 

Copies of this Decision and Order shall be served upon the parties. The 
Order shall become effective 35 days after service upon the respondent, 
unless an appeal is filed pursuant to the Rules of Practice (7 CFR 1.145). 
[The Decision and Order became final on May 20, 1981.—Ed.] 


(No. 20,690) 


In re ARTHUR C. MORSE. AWA Docket No. 160. Decided March 26, 
1981. 


Standards and regulations—Cease and desist—Default 


Where respondent is ordered to cease and desist from failing to comply with the regula- 
tions or standards issued under the Act. 


Aaron B. Kahn, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act, and the regulations issued there- 
under (9 CFR 1.1 et seqg.). A complaint issued by the Administrator, Ani- 
mal and Plant Health Inspection Service, in accordane with the Rules of 
Practice Governing Formal Adjudicatory Proceedings Instituted by the 
Secretary Under Various Statutes (7 CFR 1.30 et seq.), hereinafter re- 
ferred to as the Rules of Practice, ws duly served upon the respondent. 

Respondent’s failure to file an answer within the time specified in the 
Rules of Practice (7 CFR 1.136 (a) ), the complaint and the letter of serv- 
ice from the Hearing Clerk constitutes an admission of the facts alleged 
in the complaint and a waiver of hearing (Jn re Thomaston Beef & Veal, 
Inc., et al., A.D. 171 (1980), 7 CFR 1.136 (c), 1.139). Therefore, this Deci- 
sion and Order, adopting allegations of fact in the complaint as findings 
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of fact set forth herein is issued under the Rules of Practice (7 CFR 
1.139). 


FINDINGS OF FACTS 


1. Respondent is an individual whose address is Route 2, Marion, 
Iowa 52302. 

2. At all times material herein, respondent held a Class B dealer’s Li- 
cense (No. 42 MAV) which was issued under the Act in 1976. 

3. Upon submission of an application for a license in 1976, and at the 
time of each subsequent annual renewal, respondent received a copy of 
the regulations and standards contained in Title 9, Chapter 1, Subchap- 
ter A of the Code of Federal Regulations, and agreed to comply with said 
regulations and standards. 

4. From May 13, 1980, until at least June 2, 1980, respondent’s busi- 
ness and facilities at Marion, Iowa, were deficient in the following re- 
spects: 

(a) Housing facilities were not maintained in good repair, contrary 
to the requirements of the regulations. (9 CFR 3.1 (a) and 3.7 (c) ) 

(b) Supplies of food were not stored in the manner required by the 
regulations. (9 CFR 3.1 (c) ) 

(c) Food wastes were not disposed of in the manner required by the 
regulations. (9 CFR 3.1 (d) ) 

(d) Proper sanitation was not provided, contrary to the require- 
ments of the regulations (9 CFR 3.7 (a) ). 


CONCLUSIONS 


By reasons of the findings of fact herein, respondent has violated sec- 
tions 3.1 (a), 3.1 (c), 3.1 (d), 3.7 (a), and 3.7 (c) of the regulations (9 CFR 
3.1 (a), 3.1 (c), 3.1 (d), 3.7 (a), and 3.7 (c). These violations warrant the 
issuance of an order, pursuant to section 19 (b) of the Act (7 U.S.C. 
2149 (b) requiring respondent to cease and desist from continuing to vio- 
late the regulations and standards. 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business as a licen- 
see under the Act, shall cease and desist from failing to comply with the 
regulations or standards (9 CFR 1.1 et seq.) issued under the Act. [The 
Decision and Order became final on June 25, 1981.—Ed.]} 
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(No. 20,691) 


In re WALTER WINTER and JANE WINTER, d/b/a WINTERVALE 
KENNELS. AWA Docket No. 157. Decided April 29, 1981. 


Standards and regulations—Civil penalty—Suspension of license—Default 


Respondents are ordered to cease and desist from failing to meet the standards as required 
for the housing of dogs, and failing to properly maintain the identification for 
breeding dogs as required by the regulations. Respondents are assessed a civil penal- 
ty of $500.00 each, and their license’s are each suspended for 90 days and thereafter 
until in compliance with the Act. 


Patricia V. Fettman, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act. It was instituted by a complaint 
filed by the Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging respondents with 
various violations of the regulations and standards issued under the Act 
(9 CFR 1.1 et seq.). 

Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were served by the Hearing Clerk by certified mail on 
respondents on November 8, 1980. 

Respondents were informed in the complaint and letter of service that 
an answer should be filed within 20 days in accordance with the applic- 
able Rules of Practice, and that failure to file an answer either ad- 
mitting, denying, or explaining the allegations in the Complaint and re- 
questing an oral hearing would constitute admission of such allegations 
and waiver of such hearing. Neither respondent filed an answer within 
20 days in accordance with the applicable rules of practice. Subsequent 
to having been advised by the Hearing Clerk that their time to file 
answers had lapsed, respondents filed a letter explaining their reasons 
for not filing an answer or requesting an oral hearing. Additionally, by 
“Deferment of Ruling on Complainant’s Motion for Adoption of Pro- 
posed Decision and Order, issued March 25, 1981, the Respondents were 
given the opportunity for further response. None was filed. 

Accordingly, the material facts alleged in the Complaint which are ad- 
mitted by respondent’s failure to file answers according to the applicable 
Rule of Practice are adopted and set forth herein as the findings of fact. 
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FINDINGS OF FACT 


1. (a) Walter Winter and Jane Winter, d/b/a Wintervale Kennels, are 
hereinafter referred to as respondents. 

(b) Respondent’s mailing address is Route 2, Box 166, Strafford, 
Missouri 65757. 

(c) Respondents are licensed as class B dealers under the Act and 
regulations and standards issued by the Secretary of Agriculture. 

(d) Respondents, at the time of licensing, were informed of the pro- 
visions of the Act and the regulations and standards issued therein- 
under. 

2. Respondents, on or about June 13, 1980, housed dogs at their 
dealer premises in Strafford, Missouri and violated the Act, regulations, 
and standards in the following respects; 

(a) Failing to keep the primary enclosures and general premises 
reasonably free of excreta, hair, and other debris and failing to clean and 
sanitize primary enclosures to reduce disease hazards, contamination, 
and odors. 

(b) Failing to store supplies of food and bedding in facilities which 
adequately protect such supplies against infestation and contamination 
by vermin. 

(c) Failing to provide sufficient shade to allow dogs to protect them- 
selves from direct rays of the sun. 

(d) Failing to maintain premises clean, in good repair, and structual- 
ly sound to protect the dogs from injury, contain them, keep predators 
out, and to facilitate prescribed husbandry practices, and to provide the 
dogs sufficient space. 

(e) Failing to construct and maintain the interior building surfaces 
of indoor housing facilities so as to be substantially impervious to 
moisture and readily sanitized. 

(f) Failing to provide adequate ventilation for the health and com- 
fort of the animals. 

(g) Failing to maintain a safe and effective pest control program. 

(h) Failing to provide a suitable method for the rapid elimination of 
excess water. 

(i) Failing to identify all breeding dogs as provided in section 2.50 of 
the standards (9 CFR 2.50). 


ORDER 


Respondents, their agents and employees, directly or indirectly or 
through any device, in connection with their business as dealers shall 
cease and desist from dealing in animals in violation of the Animal and 
Welfare Act and the regulations and standards issued thereunder and in 
particular, shall cease and desist from: 
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1. Failing to meet the standards for feeding, sanitation, drainage, 
care, and housing of dogs as required by the standards, and 

2. Failing to make and maintain properly the identification for breed- 
ing dogs as required by the regulations. 

Respondent Walter Winter is assessed a civil penalty of $500.00 and 
respondent Jane Winter is assessed a civil penalty of $500.00. Said 
penalties shall be payable by certified check or money order to the 
Treasury of the United States forwarded to Patricia V. Fettman, Office 
of the General Counsel, Department of Agriculture, Washington D.C., 
20250 within 30 days from the date this order becomes effective. 

Respondents’ dealers license is hereby suspended for a period of not 
less than 90 days, and such suspension shall continue until respondents 
are in compliance with the Act. 

Copies hereof shall be served upon the parties and this Order shall be- 
come effective thirty-five (35) days after service of the Order upon re- 
spondents unless an appeal is filed pursuant to section 1.145 of the Rules 
of Practice (7 CFR 1.145). [The Decision and Order became final on June 
11, 1981.—Ed.] 


(No. 20,692) 


In re MAURRY BIOLOGICAL COMPANY, INC. AWA Docket No. 147. 
Decided June 24, 1981. 


Research facility, failure to register as—Consent 


Where respondent consented to an order to register as a research facility under the Act on 
or before May 1, 1981. 


Alexandra Maravel, for complainant. 
Respondent, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, 7 U.S.C. 2131 et 
seq, hereinafter referred to as the “Act.” A complaint issued by the Ad- 
ministrator of the Animal and Plant and Health Inspection Service pur- 
suant to the Act and the applicable Rules of Practice, 7 CFR 
1.133 (b) (1), .135, was served upon the respondent. This decision is en- 
tered pursuant to the consent decision provision of the Rules of Practice. 
7 CFR 1.138. 
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The respondent admits the jurisdiction of the Secretary of Agriculture 
in this matter. Respondent waives a hearing and further procedure in 
this matter. The parties consent to the issuance of this decision agreed 
upon between them for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Maurry Biological Company, Inc., herein referred to as “respond- 
ent,” is a corporation doing business at 6109 South Western Avenue, Los 
Angeles, California 90047. 

2. Respondent has not previously been registered as a research fa- 
cility under the Act. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and the parties’ consent to the 
issuance of this decision warrant the entry of such decision in this mat- 
ter. 


ORDER 


Respondent, its agents and employees, directly or indirectly through 
any corporate or other device, shall cease and desist from violating sec- 
tion 2136 of the Act. 7 U.S.C. 2136. 

Respondent shall register as a research facility under the Act on or be- 
fore May 1, 1981. 

This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and effective in ac- 
cordance with its terms. 


ORDER GRANTING MOTION TO DISMISS 
ISSUED BY 
JOHN A. CAMPBELL, ADMINISTRATIVE LAW JUDGE 


(No. 20,693) 


In re MARY JEAN LOWER, d/b/a WOODWIND KENNELS. AWA Docket 
No. 107. Order issued June 8, 1981. Dismissed — by joint mo- 
tion of the parties. 





FEDERAL MEAT INSPECTION ACT 
Cite as 40 A.D. 694 


(No. 20,694) 


In re MLOTOK BEEF COMPANY, INC., and GERALD DAVID. FSQS Dock- 
et No.16. Decided June 29, 1981. 


Meat grading and acceptance services—Indefinite withdrawal of held in 
abeyance—Consent 


Where respondents consented to an order withdrawing respondent Mlotok Beef Co., Inc.’s 
meat grading and acceptance services indefinitely. The indefinite period of with- 
drawal will be held in abeyance and not become effective for so long as respondent 
Gerald David is not associated with respondent Mlotok Beef Co., Inc., and for so 
long as respondent Mlotok Beef Co., Inc. complies with the remaining provisions of 
the order. 


Gregory Cooper and Kris [kejiri, for complainant. 
Stephen M. Greenberg, Newark, N.J., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. 601 et seq.) (FMIA), the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seg.) (AMA), and the regulations 
promulgated thereunder (9 CFR 335, 7 CFR Part 1, Subpart H, and 7 
CFR Part 2853), to withdraw federal meat inspection service from re- 
spondent Mlotok Beef Company, Inc., and federal meat grading and ac- 
ceptance services from respondents Mlotok Beef Company, Inc., and 
Gerald David. This proceeding was commenced by a complaint filed on 
March 16, 1981, by the Administrator of the Food Safety and Quality 
Service (FSQS), United States Department of Agriculture, which is re- 
sponsible for the administration of the federal meat inspection, grading, 
and acceptance services. The parties have agreed that this proceeding 
should be terminated by the entry of the Consent Decision set forth be- 
low and have agreed to the following stipulation: 

1. For purposes of this stipulation and the provisions of this Consent 
Decision only, respondents Mlotok Beef Company, Inc., and Gerald Da- 
vid, admit the Findings of Fact set forth herein, admit all of the jurisdic- 
tional allegations of the complaint, and waive: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review and otherwise to challenge or 
contest the validity of this decision. 
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2. The Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not otherwise constitute an admission or 
denial by respondents Mlotok Beef Company, Inc., and Gerald David 
that they have violated the regulations or statutes involved. 


FINDINGS OF FACT 


1. Mlotok Beef Company, Inc., hereinafter referred to as a respond- 
ent, is a corporation which operates a meat packing establishment at 
1911 Pennsylvania Avenue, Linden, New Jersey 07036. 

2. Mlotok Beef Company, Inc., is now, and at all times material herein 
was, the recipient of inspection service under Title I of the FMIA and of 
federal meat grading and acceptance services under the AMA. 

3. Gerald David, hereinafter referred to as a respondent, is now, and 
at all times material herein was, responsibly connected with Mlotok Beef 
Company, Inc., as the Secretary/Treasurer, as a holder of 10 percent or 
more of the voting stock, and as an employee in a managerial or execu- 
tive capacity. 

4. Gerald David, on or about January 12, 1981, was convicted, in the 
United States District Court for the District of New Jersey, of one felony 
for knowingly and willfully giving $50 on or about April 14, 1980, other- 
wise than as provided by law for the proper discharge of official duties, 
to Chester C. Faulkner, a USDA employee authorized to perform func- 
tions under the FMLA, the AMA, and the regulations promulgated 
thereunder, for and because of an official act to be performed at Mlotok 
Beef Company, Inc., that is, to insure that the plant’s production was not 
interrupted by the requirements of the FMIA in violation of Title 18, 
United States Code, Section 201 (f). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 


ORDER 


I. Inspection service under Title I of the Federal Meat Inspection Act, 
as amended (21 U.S.C. 601 et seg.) (FMIA) and the benefits of federal 
meat grading and acceptance services under the Agricultural Marketing 
Act of 1946, as amended (7 U.S.C. 1621 et seq.) (AMA), are indefinitely 
withdrawn from and denied to respondent Mlotok Beef Company, Inc., 
its officers, directors, successors, and assigns, directly or through any 
corporate or other device. This indefinite period of withdrawal and deni- 
al will be held in abeyance and will not become effective: 
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(a) For so long as Gerald David is not associated with respondent 
Mlotok Beef Company, Inc., its successors, assigns, directly or through 
any corporate or other device, as a partner, officer, director, sharehold- 
er, consultant, or employee, and for so long as Gerald David provides no 
direction or advice to and exercises no control over or participation in 
any aspect of the operations of respondent Mlotok Beef Company, Inc., 
its successors, or assigns, directly or through any corporate or other de- 
vice, and for so long as Gerald David does not enter on the premises of 
respondent, Mlotok Beef Company, Inc., its successors, or assigns; and 

(b) For so long as, within two years of the effective date of this 
Order, respondent Mlotok Beef Company, Inc., or any of its officers, em- 
ployees, or agents do not violate (as that term is defined in paragraph II 
infra) any section of the FMIA involving the preparation, sale, transpor- 
tation, or attempted distribution of any adulterated or misbranded 
product; and 

(c) For so long as, within five years of the effective date of this 
Order, respondent Mlotok Beef Company, Inc., or any of its officers, em- 
ployees or agents do not unlawfully give, pay, or offer, directly or indi- 
rectly, any money or other thing of value to any meat inspector, meat 
grader, other person acting on behalf of the United States Government, 
or other public official, in connection with any aspect of its operation; 
and 

(d) For so long as, within five years of the effective date of this 
Order, respondent Mlotok Beef Company, Inc.: 

(1) does not knowingly hire, in any capacity, any individual who 
has been convicted of bribery, attempted bribery, or solicitation of an 
unlawful gratuity, and 

(2) immediately dismisses from its employment any such individ- 
ual, hired after the effective date of this decision, when that individual's 
conviction becomes known. 

II. The terms violate and violation, as used herein, mean a violation 
found upon conviction (or upon affirmation of conviction, if appealed), 
or upon final decision in a formal adjudicatory proceeding before the 
Secretary (or upon affirmation of the Secretary’s decision, if appealed), 
and if it is found that there is any such violation of any term of this 
Order the suspension of the withdrawal and denial of inspection service 
under Title I of the FMIA and meat grading and acceptance services 
under the AMA shall be terminated and such withdrawal and denial will 
become effective immediately. This shall not preclude the referral of any 
such violation to the Department of Justice for possible criminal or civil 
proceedings. 

III. This Order will become effective on July 5, 1981, except that the 
provisions of paragraph I (a) shall not become effective until 90 days af- 
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ter the effective date of this Consent Decision and except that those pro- 
visions in paragraph I (a) concerning the severance of Gerald David's 
shareholding or other financial or ownership interest in respondent Mlo- 
tok Beef Company, Inc., its successors and assigns, will not become ef- 
fective until one year after the effective date of this Consent Decision. 
IV. This Order shall not preclude the Department from initiating an 
action for withdrawal or denial of inspection or grading or acceptance 
services at any other establishment with which Gerald David may be, or 
may become, associated on the basis of the conviction detailed in the 
Findings of Fact above. 


(No. 20,695) 


In re DAVENPORT PACKING Co., INC. FMIA Docket No. 48. Decided 
June 1, 1981. 


Order of March 31, 1981—Modified 


Helen Harris, for complainant. 
Marvin S. Andich, Rock Island, Ill., for respondent. 


Order by Victor W. Palmer, Administrative Law Judge. 


MODIFICATION OF ORDER 


Upon consideration of respondent’s Motion to Modify the Order 
entered on March 31, 1981, in Rock Island, Illinois, the motion is here- 
with granted and the Order is modified and amended by interlineation 
as follows: 

The sentence that appears at lines 21-23 of page 8 of the transcript is 
herewith deleted and the following sentence is herewith substituted in 
its place: 


“Inspection under these circumstances not to exceed 70 days 
from the reinstatement of inspection or such further time as 
may be approved by authorized representatives of the Meat and 
Poultry Inspection Program, Food Safety and Quality Service, 
United States Department of Agriculture.” 
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(No. 20,696) 
Not used 


DISMISSAL OF PROCEEDING 
ISSUED BY 
DOROTHEA A. BAKER, ADMINISTRATIVE LAW JUDGE 


(No. 20,697) 


In re LOUIS RICH Foops. FMIA Docket No. 45. Order issued June 
29, 1981. Settlement between the parties. 
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(No. 20,698) 
Inre JOECHRISTMAS. HPA Docket No. 98. Decided June 2, 1981. 


Civil penalty—Consent 


Where respondent consented to the issuance of an order assessing him a civil penalty of 
$3,000.00. 


Ronald K. Silver, for complainant. 
J. Houston Gordon, Covington, Tenn., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding whereby the United States De- 
partment of Agriculture through its Secretary seeks the collection of a 
civil penalty under the Horse Protection Act as amended (15 U.S.C. 
1821 et seq.). This consent order has been entered into between the par- 
ties under authority of the applicable Rules of Practice (7 CFR 1.138). A 
complaint was filed by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agriculture, 
charging that respondent Joe Christmas has violated the Horse Protec- 
tion Act, as amended. Respondent filed an answer in which he admitted 
the jurisdictional allegations of the complaint but denied the remaining 
allegations of the complaint. A briefing schedule had been set by the Ad- 
ministrative Judge for the parties to submit their proposed findings of 
fact and conclusions of law. An extensive oral hearing was held in this 
matter on September 11 and 12, 1978, and December 4 and 5, 1979, in 
Memphis, Tennessee. 

Recognizing his right to a final determination by the Administrative 
Law Judge and review thereof by the Judicial Officer and his further 
right to an appeal of any final order by the Secretary to the United 
States Court of Appeals and being further cognizant of the expenses in- 
volved to him and to the government, the respondent willingly waives 
his rights to such procedures and agrees to the entry of this consent deci- 
sion. Respondent waives any further oral hearing or any further pro- 
cedure under applicable Rules of Practice (7 CFR Part I) and consents to 
the issuance of this specified order containing findings of fact, conclu- 
sions and the assessing of a civil penalty against him arising out of the 
complaint. The consent order is to become effective on the day upon 
which it is served on respondent. Complainant, taking into consideration 
the factual issues and the expense involved in litigating this matter 
further, agrees to the entry of this consent order. 
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FINDINGS OF FACT 


1. Joe Christmas is an individual whose mailing address is P.O. Box 
206, Mason, Tennessee 38049, who at all times (material herein) owned 
a nine year old horse “Delight’s Moonrock” (hereinafter referred to as the 
horse). 

2. On or about August 29, 1978, respondent exhibited the horse as en- 
try No. 550 in Class No. 44 at the Tennessee Walking Horse National 
Celebration at Shelbyville, Tennessee. In the opinion of the United 
States Department of Agriculture Veterinarians, said horse, while show- 
ing on the night of exhibition, exhibited characteristics of being “sore”, 
as the term is defined in the Act and Regulations. The horse was 
examined by a show steward prior to entry into the show ring and was 
passed for show. When examined after showing by United States De- 
partment of Agriculture veterinarians, the horse, in their opinion, ex- 
hibited abnormal sensitivity to palpation in the pastern area of its fore- 
legs. The United States Department of Agriculture veterinarians found 
areas of scarred tissue on the anterior and posterior aspects of the front 
pasterns. In the opinion of the USDA veterinarian in charge of thermo- 
graphic examination, the horse evidenced inflamation and abnormal 
thermal patterns upon examination by thermovision. In the opinion of 
the USDA veterinarians, the abnormal sensitivity and inflamation they 
observed was of recent origins. Extensive testimony was heard at the 
oral hearing with extensive expert veterinarian testimony for the Com- 
plainant and for the Respondent. Respondent’s position at the hearing 
and now is that the horse in question has certain natural congenital and 
physical characteristics of a sore horse. Respondent’s witnesses testified 
that the horse is nine years old and has had the scarred areas on the 
anterior and posterior aspects of the front pasterns since it was three or 
four years old. Respondent did not train the horse and further contends 
that he did not knowingly allow the horse to be shown while “sore”. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondent shall pay a civil penalty of $3,000.00 which shall be paya- 
ble by a certified check or money order to the Treasurer of the United 
States and forwarded to Ronald K. Silver, Office of the General Counsel, 
Room 2010 South Building, United States Department of Agriculture, 
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Washington, D.C. 20250, within 30 days from the date this order be- 
comes effective. 
This order shall become effective on the day upon which service is 
made on the respondent. 


(No. 20,699) 


In re GEORGE CLINTON and SANDY Goss. HPA Docket No. 147. De- 
cided June 17, 1981. 


Disqualification—Civil penalty 


Where respondent Sandy Goss consented to an order disqualifying him from showing or 
exhibiting any horse and from judging or managing any horse show, exhibition, 
sale, or auction for a period of one year. 


Alexandra Maravel, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
SANDY GOSS 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seg. (1970) )), hereinafter referred to as the “Act”. A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1), 1.35) was served upon respondent Sandy Goss. 
This decision is entered pursuant to the consent decision provision of the 
Rules of Practice (7 CFR 1.138). 

Respondent Sandy Goss admits the jurisdiction of the Secretary of 
Agriculture in this matter and waives hearing and further procedure 
herein. Mr. Goss and the complainant consent to the issuance of this de- 
cision agreed upon between them for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Sandy Goss is an individual whose current address is 4600 Sun- 
down Lane, Memphis, Tennessee, 38109 who at the time material herein 
trained a horse known as “Copy’s Bewitched,” hereafter referred to as 
“the horse.” 

2. Sandy Goss showed the horse at the 40th Annual Tennessee Walk- 
ing Horse National Celebration in Shelbyville, Tennessee on August 25, 
1978. 
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3. In the opinions of examining veterinarians employed by the U.S. 
Department of Agriculture, the horse was sore when shown on August 
25, 1978 as set forth in paragraph two above. 
4. Respondent Sandy Goss denies that the horse was sore on August 
25, 1978, and disclaims any liability in this matter. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and his agreement with com- 
plainant as to the issuance of this decision warrant the entry of such de- 
cision in this matter. 


ORDER 


Respondent Sandy Goss is disqualified from showing or exhibiting any 
horse and from judging or managing any horse show, exhibition, sale, or 
auction for a period of one year, beginning on May 1, 1981, and termi- 
nating on April 30, 1982. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final upon issuance and effective in accordance with 
its terms. 

We, Sandy Goss and Alexandra Maravel, hereby consent to the issu- 
ance of this decision. 


(No. 20,700) 
Inre: DAVIDSMITH. HPA Docket No. 145. Decided June 19, 1981. 
Civil penalty—Consent 
Where respondent consented to an order assessing him a civil penalty of $1,000.00. 


Ronald K. Silver, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondent has violated the Horse Protection Act, as 
amended. This consent order has been entered into between the parties 
under authority of the applicable Rules of Practice (7 CFR 1.138). 
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Respondent admits the jurisdictional allegations of the complaint, but 

neither admits nor denies the remaining allegations of the complaint. 

Respondent waives oral hearing and any further procedure under ap- 

plicable Rules of Practice (7 CFR part 1) and consents to the issuance of 

a specified order containing findings of fact, conclusions and assessing a 

civil penalty of $500.00 against him based upon the allegations in the 

complaint. The consent order is to become effective on the day upon 

which it is served on respondent. Complainant agrees to the entry of this 
consent order. 


FINDINGS OF FACT 


1. David Smith, is an individual whose mailing address is c/o Ten-Tuc- 
Ky Stable, Route 2, Franklin Road, Lewisburg, Tennessee, who at all 
times material herein trained and rode the horse “Midnight’s Royal 
Sun.” 

2. On or about October 21, 1978, at the North Carolina State Fair 
Horse Show in Raleigh, North Carolina, David Smith, exhibited and 
entered for the purpose of exhibiting, the horse, “Midnight’s Royal Sun” 
in class no. 300, as entry number 548 while said horse was determined to 
be “sore” by United States Department of Agriculture veterinarians, as 
that term is defined in the Act and regulations. When examined by 
United States Department of Agriculture veterinarians, said horse was 
determined to exhibit abnormal sensitivity to palpation in the pastern 
area of its forelegs and inflammation and abnormal thermal patterns 
upon examination by thermovision. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondent is assessed a civil penalty of $500.00, which shall be paya- 
ble by a certified check or money order to the Treasurer of the United 
States and forwarded to Ronald K. Silver, Office of the General Counsel, 
Room 2010, South Building, United States Department of Agriculture, 
Washington, D.C. 20250, within one year from the date this order be- 
comes effective. However, no less than $100 of said amount shall be paid 
within 30 days from the date of this order becomes effective. Thereafter 
the remaining amount of money owed shall be paid at the rate of at least 
$50 every other month. 

This order shall become effective on the day upon which service of this 
order is made on respondent. 
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(No. 20,701) 
In re DUDECROWDER. HPA Docket No. 75. Decided June 30, 1981. 


Petition to dismiss disqualification order—Denied 


Where complainant’s petition is dismissed without prejudice to the filing of a subsequent 
petition to terminate the disqualification order issued February 24, 1981. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER DENYING PETITION 
TO MODIFY ORDER 


On June 26, 1981, complainant filed a petition requesting the Judicial 
Officer to terminate the one-year disqualification of respondent ordered 
on February 24, 1981, because respondent was found to have entered 
and exhibited a sore horse at the Southern Championship in 1976. Com- 
plainant alleges that the disqualification order has greatly impaired re- 
spondent’s value as a horse trainer, caused him to have financial difficul- 
ties, and prevented him from paying the $2,000 civil penalty imposed in 
this case. 

Respondent’s inability to pay the $2,000 civil penalty is not a relevant 
consideration. This is not a money making program. The $2,000 civil 
penalty was imposed to deter respondent and others from soring horses 
in the future—not to augment the Federal Treasury. In re Wall, 38 
Agric. Dec. 1437, 1450-51 (1979), appeal docketed, No. 79-3714 (6th 
Cir. Nov. 28, 1979); In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
If respondent cannot pay the penalty, the administrative officials can 
compromise or remit the penalty. 15 U.S.C. §1825 (b) (4). 

As to the other grounds of the petition, I recognized when I issued the 
order that it would impair respondent’s value as a horse trainer and 
cause him financial difficulties, and I assume complainant recognized 
that when the disqualification order was requested. In fact, that same 
argument could be made in almost every case where a horse trainer is 
disqualified. Accordingly, that ground, by itself, is not persuasive. 

Accordingly, complainant’s, petition should be denied. Nonetheless, 
since it is the policy of the Judicial Officer “never to increase the sanc- 
tion recommended by the administrative officials,” In re Worsley, 33 
Agric. Dec. 1547, 1568 (1974), if the administrative officials file another 
motion requesting that the disqualification order be terminated, the mo- 
tion will be granted. But it is the further policy of the Judicial Officer to 
impose comparable sanctions for comparable violations in all cases 
under the same program. Jn re Worsley, 33 Agric. Dec. 1547, 1568-69 
(1974). Hence the disposi’ .on in this case will control all comparable, fu- 
ture cases under the Horse Protection Act. Since this is respondent’s 
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third violation (see Jn re Crowder, 33 Agric. Dec. 1255 (1974); In re 
Crowder, 35 Agric. Dec. 367 (1976) ), it will be difficult for complainant 
to justify a disqualification order against a horse trainer in any future 
case if it is not appropriate here. 


ORDER 


Complainant’s petition is dismissed without prejudice to the filing of a 
subsequent petition to terminate the disqualification order issued in this 
proceeding. 


ORDER — PROCEEDING TERMINATED 
ISSUED BY 
JOHN A. CAMPBELL, ADMINISTRATIVE LAW JUDGE 


(No. 20,702) 


In re MATTHEW JOHNSON and FRANK WITHERSPOON. HPA Docket No. 
99. Order issued June 23, 1981. Complainant’s motion to with- 
draw the complaint is granted. 
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COURT DECISIONS 


UNITED STATES OF AMERICA v. PALMER G. HULINGS. Order issued 
February 13, 1980. (Civil Action No. 79-2198) (USDA P&S 
Docket No. 5136) 


UNITED STATES DISTRICT COURT 
DISTRICT OF KANSAS 


Douglas B. Comer, Asst, U.S. Atty., Kansas City, Kan., for plaintiff. 
Daniel W. Olsen, Deas, Van Hooser & Olsen, Kansas City, Mo., and Thomas E. Foster, 
J. Nick Badgerow, McAnany, Van Cleave & Phillips, Kansas City, Kan., for de- 
fendant. 


BEFORE DISTRICT JUDGE J. SAFFELS. 


MEMORANDUM AND ORDER 


This case comes before the Court on defendant’s motion to dismiss 
plaintiffs complaint. The United States brought this action under 
§§ 312, 314, and 315 of the Packers and Stockyards Act of 1921, 42 
Stat. 159, as amended, 7 U.S.C. § 181, et seq. (hereafter cited to U.S.C. 
sections), for an injunction and to recover civil penalties because of de- 
fendant’s operation as a market agency and as a dealer buying and sell- 
ing livestock on a commercial basis without bond as required under the 
Act and regulations issued pursuant thereto. 

This Court has jurisdiction of the action under 28 U.S.C. § 1345 and 
28U.S.C.§ 1355. 

The case originated in 1975 with a complaint filed with the Secretary 
of Agriculture by the Administrator of the Packers and Stockyards Ad- 
ministration. The complaint alleged that defendant willfully violated 
§ 213 (a) of Title 7, U.S.C., and §§ 201.29 and 201.30 of the regula- 
tions (9 C.F.R. 201.29-201.30) by not maintaining a bond on file with the 
Packers and Stockyards Administration. When defendant did not spe- 
cifically deny the allegations of the complaint, the Administrator filed a 
motion for adoption of a proposed decision. No objection was made to 
the proposed decision, although on July 30, 1975, defendant, by letter, 
assured the Administrator he was actively seeking a bond. 

On September 3, 1975, an Administrative Law Judge (ALJ) issued a 
Decision and Order Upon Admission of Facts, which stated, among 
other things, that: [1] defendant was in the business of buying and sell- 
ing livestock in commerce; [2] defendant was registered with the Secre- 
tary of Agriculture as a dealer and as a market agency; [3] defendant’s 
surety bond to secure the performance of his livestock obligations under 
the Act was terminated on February 23, 1975; [4] defendant was noti- 
fied that if he continued his livestock operation after February 23, 1975, 
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without bond coverage, he would be in violation of § 213 (a); [5] defend- 
ant continued to engage in the business of a market agency and as a deal- 
er without filing and maintaining a reasonable bond; and [6] by reason of 
the facts found, defendant had willfully violated § 213 (a) of the Act 
and the regulations thereunder. 

The ALJ ordered defendant to cease and desist from engaging in any 
business in commerce in any capacity for which bonding is required un- 
der the Packers and Stockyards Act and the regulations without filing 
and maintaining a reasonable bond or its equivalent. In addition, defend- 
ant was suspended as a registrant under the Act until he complied fully 
with the bonding requirements. The order became final on October 19, 
1975, but in the meantime, on September 15, 1975, defendant became 
bonded. The order stated that a supplemental order would be issued ter- 
minating the suspension when defendant obtained a bond. The Court as- 
sumes the suspension never occurred since defendant was properly 
bonded by the time the order took effect. 

The complaint in this action asserts that defendant again violated the 
Act, on twelve days during the period from August 1, 1977, through 
September 14, 1977, when he knowingly failed to obey the provisions of 
the Secretary’s 1975 order by purchasing and selling livestock without 
having and maintaining the required bond. Plaintiff prays for judgment 
against the defendant in the sum of $6,000, consisting of $500 per day 
for twelve days of violation, and for the issuance of an injunction enjoin- 
ing the defendant from violating the provisions of the Secretary’s order. 

Movant argues that the action should be dismissed because: [1] the 
complaint fails to state a claim against defendant upon which relief can 
be granted; [2] the Court lacks subject matter jurisdiction because the or- 
der upon which the alleged claim is based terminated prior to the com- 
mencement of this action; [3] the issue presented by plaintiff's complaint 
is now moot; and [4] plaintiff is barred from bringing suit by the doctrine 
of laches. 

Defendant argues that § 213 (a) proscribes the commission of any 
“unfair, unjustly discriminatory, or deceptive practice or device,” and 
that failure to have a bond is not an unfair or deceptive practice, and so 
is not within the ambit of § 213 (a). Therefore, he contends, if there is 
no violation of § 213 (a), no action for the recovery of civil penalties can 
be maintained under § 215 (a). In support of his argument, defendant 
notes that § 204, authorizing the Secretary to require reasonable bonds 
from market agencies and dealers, provides for suspensions by the Secre- 
tary for violations of the Act by a registrant. Defendant maintains that 
Congress did not intend a bonding violation to be considered an unfair or 
deceptive practice because, if failure to have a bond were so construed, 
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there would be no place for the application of § 204. Defendant con- 
tends that plaintiff's only remedy against defendant for failure to have a 
bond is an order of suspension. 

Defendant’s second argument is that the order of suspension failed to 
state “a reasonable specified period,” as required by the language of the 
Act, in that it specified no period. Therefore, he concludes, the order ter- 
minated within a reasonable time after its issuance and prior to the com- 
mencement of this action, and consequently defendant did not violate a 
valid order of the Secretary. Alternatively, defendant urges that the 
order be considered void from its issuance because it does not specify a 
period for the suspension. As a third option, defendant suggests that, 
assuming the order was valid when issued, it terminated on September 
15, 1975, the date defendant became bonded as required by the order. 

Third, defendant argues that whether the order is considered termi- 
nated or invalid from the beginning, there is no valid order which de- 
fendant could disobey, so the issue of a violation of that order is moot. If 
there is no case or controversy between the parties, he says, the Court is 
without jurisdiction to hear the matter, and the complaint fails to state a 
claim upon which relief may be granted. 

Fourth, defendant maintains that plaintiff reasonably knew or should 
have known of the transactions upon which the alleged violations are 
based at or about the time they occurred. Those transactions occurred in 
1977; defendant charges that plaintiff delayed unreasonably in waiting 
until 1979 to bring this action, and so the action should be dismissed by 
reason of the doctrine of laches. 

In further suggestions filed with the Court, defendant attacks the Sec- 
retary’s actions as being outside the scope of his authority as prescribed 
by Congress, because defendant was deprived of a fair hearing in viola- 
tion of the Fifth Amendment to the Constitution of the United States 
when the judicial officer ignored defendant’s letter and issued his deci- 
sion without notice and a full hearing. 

Finally, defendant attacks the administrative decision as arbitrary 
and capricious or an abuse of discretion on the ground that the ALJ did 
not consider any evidence in reaching his decision, but merely adopted 
the allegations contained in the Administrator’s complaint. 

Plaintiff, in opposition to defendant’s motion to dismiss, cites several 
Department of Agriculture administrative decisions which declare that 
bond violations are deceptive practices, contrary to defendant’s asser- 
tions. Plaintiff claims defendant knew that doing business without be- 
ing bonded was a violation of § 213 (a) in the Secretary's view because 
the order of 1975 so stated. Plaintiff contends that by operating outside 
the law defendant deceived those with whom he was doing business, cus- 
tomers who had a right to rely on defendant maintaining a bond in com- 
pliance with the regulations. 
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The pertinent sections of the Act and regulations may be summarized 
as follows: Section 204 authorizes the Secretary to require bonds from 
every market agency and dealer under such regulations as he may pre- 
scribe. Section 201.29 of the regulations issued pursuant to the Act re- 
quires every market agency and dealer to execute and maintain reason- 
able bonds to secure the performance of obligations incurred, and pro- 
hibits market agencies and dealers from operating unless they have a 
bond on file and in effect. Section 201.30 specifies the amounts of the 
bonds required. Section 204 also authorizes the Secretary to suspend a 
registrant for a reasonable specified period, if he finds the registrant has 
violated any provision of the Act. 

Section 213 (a) makes it unlawful for any market agency or dealer to 
engage in “any unfair, unjustly discriminatory, or deceptive practice or 
device” in connection with buying or selling livestock on a commission 
basis. Section 213 (b) provides that whenever a complaint is made to the 
Secretary that a market agency or dealer is violating the provisions of 
§ 213 (a), “the Secretary after notice and full hearing may make an or- 
der that he shall cease and desist from continuing such violation to the 
extent that the Secretary finds that it does or will exist.” The same sec- 
tion allows the Secretary to assess a civil penalty for each such violation. 

Section 214 provides that: “...all orders of the Secretary 
under... this title... other than order for the payment of money, 
shall .. . continue in force until his further order, or for a specified peri- 
od of time. . .” 

Section 215 provides: “Any stockyard owner, market agency, or dealer 
who knowingly fails to obey any order made under the provisions of sec- 
tions 211, 212, or 213 of this title shall forfeit to the United States the 
sum of $500 for each offense . . . . Such forfeiture shall be recoverable in 
a civil suit in the name of the United States.” 

Section 216 authorizes actions in the district court to enforce lawfully- 
made orders of the Secretary which are disobeyed. 

The question which the Court must answer is whether or not the fail- 
ure of defendant to maintain a bond on file with the Department of Agri- 
culture is an unfair or deceptive practice within the meaning of 
§ 213 (a). If it is not such a practice, the Secretary does not have the 
authority to issue a cease and desist order under § 213 or any other sec- 
tion of the Act. If it is such a practice, the Secretary did have the author- 
ity to issue a cease and desist order in 1975, and knowing disobedience 
of that order results in a forfeiture recoverable in a civil suit under 
§ 215. If the Secretary’s order was lawfully made in 1975, it is still cur- 
rently in force according to § 214. 

The order of suspension is not being attacked here, so the Court does 
not need to determine whether or not it was valid under § 204. The 
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Court finds that the failure to specify a period for defendant’s suspen- 
sion does not affect the validity of the cease and desist part of the Secre- 
tary’s order. 

The Supreme Court, in a case under this Act involving suspension of a 
registrant for shortweighting cattle, said: “The fashioning of an appro- 
priate and reasonable remedy is for the Secretary, not the court. The 
court may decide only whether, under the pertinent statute and relevant 
facts, the Secretary made ‘an allowable judgment in [his] choice of the 
remedy.” Butz v. Glover Livestock Comm'n. Co., 411 U.S. 182, 188- 
189, 93 S.Ct. 1455, 1459, 36 L.Ed.2d 143 (1973). 

The statute here (§ 204) clearly makes it lawful for the Secretary to 
suspend a registrant for any violation of the Act. Section 213 (a) gives 
him the authority to issue cease and desist orders where he finds a regis- 
trant engaged in unfair or deceptive practices. 

The Act does not define or enumerate unfair or deceptive practices. 
While different courts have considered various practices to determine 
whether they fall within the statutory prohibition, we can find no cases 
where a court has been faced with the question whether failure to main- 
tain a bond is a practice made unlawful by § 213 (a). 

The Secretary has construed failure to have a bond as a violation of 
§ 213 (a). In re Arden Vietmeier, 22 A.D. 529 (1963); and Jn re Caesar 
Brothers, Inc., 22 A.D. 1248 (1963). The Tenth Circuit Court of Appeals, 
in a Packers and Stockyards Act case, quoting the Supreme Court in 
Udall v. Tallman, 380 U.S. 1, 16, 85 S.Ct. 792, 801, 13 L.Ed.2d 616 
(1964), said: “ ‘{W]hen faced with a problem of statutory construction’ 
courts are bound to give ‘great deference to the interpretation given the 
statute by the officers or agency charged with its administration.’ ” Hays 
Livestock Comm'n. Co. v. Maly Livestock Comm. Co., 498 F.2d 925, 
930 (10th Cir. 1974). The Eighth Circuit has held that a practice pro- 
hibited by the regulations (failure to pay for livestock in a timely man- 
ner) is a violation of § 213 (a). Even though the regulation does not men- 
tion the words “unfair” or “deceptive,” the Court felt the proscription by 
the regulation brought the practice within the proscription of § 213 (a) 
of the Act because the regulation represented the Secretary's construc- 
tion of the statute, which was entitled to great weight in the courts. Van 
Wyk v. Bergland, 570 F.2d 701, 704 (8th Cir. 1978). 

This Court must decide whether the Secretary’s issuance of the cease 
and desist order was unwarranted in law or without justification in fact. 
See American Power & Light Co. v. Securities and Exchange Commis- 
sion, 329 U.S. 90, 112-113, 67 S.Ct. 133, 145-146, 91 L.Ed. 103 (1946). 
The Tenth Circuit has said: “The words, ‘unfair, unjustly discriminatory, 
or deceptive practice or device,’ as used in § 312 (a)[7 U.S.C. 213 (a)] of 
the Act are not defined, and their meaning must be determined by the 
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facts of each case within the purposes of the Packers and Stockyards 
Act.” Capitol Packing Co. v. United States, 350 F.2d 67, 76 (10th Cir. 
1965). 

One purpose of the Act is to protect farmers and ranchers from receiv- 
ing less than fair market value for their livestock and to protect consum- 
ers from unfair practices. Solomon Valley Feedlot, Inc. v. Butz, 557 F.2d 
717, 718 (10th Cir. 1977). “Among the means employed to accomplish 
this purpose is the use of surety bonds.” Jd. at 720. 

The Court is convinced that the Act through the regulations entitles 
sellers and buyers of livestock to the protection of their middleman’s 
surety bond securing his obligations. Since it is the Secretary’s duty to 
construe and implement the Act, the Court finds he has the authority to 
construe failure to maintain a bond on the part of a dealer or a market 
agency as a deceptive practice. Thus, if failure to maintain a bond is law- 
fully contrued to be a violation of § 213 (a), the Secretary has the choice 
of suspending the dealer or market agency under § 204 or issuing a 
cease and desist order under § 213 (b), or both. The Court further finds 
that the Secretary’s imposition of both sanctions against this defendant 
was within the range of choices allowed him by the statutory language 
and purpose. 

Having found that the cease and desist order issued by the Secretary 
in 1975 was warranted under the law, the Court also finds that such or- 
der was justified by the facts in this case. All the Secretary had to find 
was that defendant did not have a bond in effect. The Administrator al- 
leged that defendant’s bond terminated February 23, 1975; defendant 
was given an opportunity to refute the allegation, and he did not, even 
though he was told that failure to deny it specifically would constitute 
an admission of the allegation. In fact, defendant constructively ad- 
mitted he did not have a bond by stating, in his letter of July 30, 1975, 
to the Hearing Clerk, that he was attempting to obtain a bond. This was 
an adequate basis for the Secretary’s finding that defendant did not 
have an effective bond. 

Therefore, under the law and the facts, the 1975 order was lawfully is- 
sued, and the action in this Court to recover forfeitures under § 215, 
and for an injunction under § 216 for a violation of that order in 1977, 
is appropriate. 

The Court is not persuaded by defendant’s contention that the suspen- 
sion provision has no application other than as a sanction for failure to 
have a bond. The language is clear that suspension may be imposed for a 
violation of any provision of the Act. Suspensions have been upheld by 
several courts as a proper choice of remedy for violations of the Act 
other than a bond violation, particularly for violations of § 213 (a). See, 
e.g., Butz v. Glover Livestock Comm'n. Co., 411 U.S. 182, 93 S.Ct. 1455, 
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36 L.Ed.2d 142 (1973); Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 
1978); Livestock Marketers, Inc. v. United States, 588 F.2d 748 (5th Cir. 
1977), cert. denied 435 U.S. 968, 98 S.Ct. 1606, 56 L.Ed.2d 59 and 
Hyatt v. United States, 276 F.2d 308 (10th Cir. 1960). 

The Court also finds defendant’s claim that plaintiff's action should be 
barred by laches without merit. “[A]s to its governmental function, the 
doctrine of laches does not apply to the United States nor to its officers 
or agencies.” Thompson v. United States, 312 F.2d 516, 519 (10th Cir. 
1962), cert. denied 373 U.S. 912, 83 S.Ct. 1303, 10 L.Ed.2d 414 (1963). 

According to the ALJ’s decision, defendant was given notice of the 
proceedings against him and an opportunity to request an oral hearing. 
In addition, defendant was notified that failure to deny the allegations 
of the Administrator’s complaint against him would constitute admis- 
sion of those allegations. Defendant failed to specifically deny the allega- 
tions, and did specifically waive oral hearing. Therefore, the Court finds 
that defendant was not deprived of a fair hearing in violation of the 
Fifth Amendment to the United States Constitution. 

The Court cannot find, as defendant urges, that the Secretary abused 
his discretion or acted arbitrarily and capriciously in reaching his deci- 
sion. Although not much evidence was apparently put before adopting 
the allegations in the Administrator’s complaint as his findings of fact, 
he considered defendant’s letter and the fact that defendant had an op- 
portunity for an oral hearing, which he waived. Defendant cannot be 
heard to complain that the ALJ did not consider his evidence when he 
declined to introduce any. The ALJ’s decision was in the nature of a de- 
fault judgment; after defendant did not deny the allegations, the ALJ 
was justified in finding he was not bonded as required by the regula- 
tions. From that fact, we have found, as set out above, the ALJ’s conclu- 
sion that defendant had violated § 213 (a) of the Act was warranted. 

IT IS THEREFORE ORDERED that defendant’s motion to dismiss be 
and hereby is overruled. 
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PENNSYLVANIA AGRICULTURAL COOPERATIVE MARKETING ASSOCIATION 
uv. EZRA MARTIN COMPANY ET AL. Order issued July 16, 1980. (Civil 
Action No. 79-1213) 


UNITED STATES DISTRICT COURT 
M.D. PENNSYLVANIA 


Christian High, J. Leslie Landis, Leroy B. Martin, Franklin N. Hoover, James Kettering, 
William M. Sloyer, Glenn B. Godkley and Samuel S. Wenger, pro se. 

Jesse C. Robinson, Christopher, W. Mattson, Barley, Snyder, Cooper & Barber, 
Lancaster, Pa., for Harleysville Mut. Ins. 
Emmett Lehman, James N. Clymer, Lancaster, Pa., for Ezra Martin Co. 
David C. Jones, Asst. U.S. Atty., Harrisburg, Pa., Joanne I. Schwartz, James A. 
Brennan, U.S. Dept. of Agricultural, Packers & Stockyards Div., Washington, 
D.C., for United States Dept. of Agriculture. 
E. Raymond Lynch, Lionville, Pa., for Vintage Sales Stables. 
David C. Eaton, Nauman, Smith, Shiller & Hall, Robert C. Spitzer, Harrisburg, 
Pa., for Commonwealth Nat. Bank. 
Melvin H. Hess, John R. Kennel, II, Lancaster, Pa., for Dennis Forry. 
Pamela R. Weiss, Weiss, Weiss & Weiss, Lebanon, Pa., for Leroy Martin and 
James Kettering. 
D.M. Barron, Randol Zimmerman, Barron & Zimmerman, Lewistown, Pa., for 
Samuel S. Wenger. 
Edmund G. Myers, Myers, Myers, Flowers & Johnson, Leymone, Pa., for 
plaintiff. 
James H. Hess (not an attorney), Lancaster, Pa., for Tri-Springs Farm. 


BEFORE DISTRICT JUDGE HERMAN 


MEMORANDUM 


In late August and early September, 1979, Ezra Martin Company 
(hereafter referred to as “Martin”) defaulted on its payments to a num- 
ber of persons who had supplied it with livestock. This litigation arose 
from that default and is related to Civil Action No. 79-1183, in which 
Commonwealth National Bank (hereafter referred to as “the Bank”) 
sought to enjoin Martin from providing certain information to repre- 
sentatives of the United States Department of Agriculture (hereafter re- 
ferred to as “the Department”). The Department needed the information 
to fulfill its obligations under the Packers and Stockyards Act (hereafter 
referred to as “the Act”), 7 U.S.C. §§ 181-229. In particular, section 206 
of the Act imposes a statutory trust on meat packers, such as Martin 
who have defaulted on payments to suppliers. 7 U.S.C. § 196." 


1. The Bank’s interest in this matter is that of a secured creditor of Martin. The Bank 
holds a mortgage of Martin and various other security agreements. The Bank has claimed 
that it has a priority over all claims against Martin other than those entitled to the priority 
created by the statutory trust provision of the Act. 





714 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 40 A.D. 713 


On September 21, 1979 we denied the Bank’s motion for a preliminary 
injunction in No. 79-1183 to block the Department’s proceeding and on 
September 24, 1979 we ordered Martin to obey the subpoena duces 
tecum served on it by representatives of the Department. Because we be- 
lieved that action was effectively terminated, we asked counsel for the 
Bank if it would withdraw its request for a permanent injunction pre- 
venting the dissemination of information by Martin. By letter filed 
December 27, 1979 counsel for the Bank informed us that he felt it 
would be inappropriate to terminate the action at that time. Counsel 
later raised the vague possibility of advancing some claim for damages 
against the Department. 

On February 15, 1980 we referred the matter to United States Magis- 
trate Havas who promptly ordered the parties to file briefs concerning 
the potential dismissal of 79-1183 as moot. On February 28, 1980, be- 
fore the deadline for the briefs expired, the Bank agreed to discontinue 
the case. 

The matter with which we are immediately concerned arises from the 
same factual background as Civil No. 79-1183. On September 2, 1980, 
the Pennsylvania Agricultural Cooperative Marketing Association (here- 
after referred to as “PACMA’”) filed a complaint against Martin seeking 
recovery for the failure of Martin to pay it for livestock delivered within 
the terms of the Act. We issued a temporary restraining order on that 
date restraining Martin from dissipating or disposing of funds it had de- 
posited in account number 808-972-8, American Bank, Greenfield Of- 
fice, Lancaster, Pennsylvania (hereafter referred to as “the Fund”). Our 
order required only that Martin retain at least $30,000 in the Fund until 
payments were made in accordance with the Act. 

On October 2, 1979 we issued a preliminary injunction to the same ef- 
fect as our previous restraining order. We directed that the matter pro- 
ceed as an interpleader action and added additional parties by our order 
of October 11, 1979. We were also informed that the amount of the 
Fund was well over $100,000 and that the total amount of all claims was 
approximately $90,000. On October 19, 1979 counsel for the Bank and 
Martin telephoned our office with a request that we permit Martin to 
make certain payments out of the Fund.? We told Martin that it could 
make some payments out of the Fund in its discretion. Our exact reply 
was: 


2. Counsel for the Bank informed the court that we had an “obligation” to act speedily 
because we became the trustee of the fund when we accepted jurisdiction over the claims. 
We rejected such a contention as totally unfounded and without authority. We replied: 
“The court does not regard itself as trustee of the fund in any way whatsoever. Ezra Martin 
is the trustee.” 
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As trustee of the fund, Ezra Martin has the power and au- 
thority to make payments from the Fund so long as it contains 


at least enough money to pay the colorable claims of all unpaid 
cash suppliers. 


The interpleading parties presented their claims and petitions through 
November and December of 1979. Harleysville Mutual Insurance Com- 
pany (hereafter referred to as “Harleysville”) moved to intervene in the 
action on January 10, 1980 and Magistrate Havas granted the motion on 
February 27, 1980.’ 

Magistrate Havas conducted a pre-trial conference and issued dis- 
covery and briefing schedules on February 15, 1980. On March 3, 1980 
many of the parties represented by counsel supplied us with memoranda 
explaining the legal issues before us. The Department filed its memo- 
randum, subsequent to receiving an extension of time, on March 7, 1980. 
PACMA filed a motion for summary judgment with a supporting brief 
on March 24, 1980.‘ Counsel for the Bank received from Magistrate 
Havas a number of oral and written extensions of time in which to op- 
pose PACMA’s motion. The Bank opposed PACMA’s motion in its brief 
filed on June 16, 1980. Our proposed order on June 2, 1980, however, 
indicated that all claims other than those with which it dealt would be 
dismissed. PACMA did not object to this and we will therefore deny its 
motion for summary judgment. 

On April 14, 1980 counsel for the Bank and Martin stipulated to the 
payment of the principal claims of most of the suppliers. We accepted 
the stipulation and ordered Martin to make the payments from the Fund 
on April 18, 1980. On April 28, 1980 counsel for the Bank and Martin 
stipulated to the payment of the principal claims of two other suppliers. 
We ordered payment according to the stipulation on April 30, 1980. The 
only claim of a supplier not agreed to by the Bank and Martin was from 
Tri-Springs Farm for $1,090.49. Harleysville, as surety on the bond of 
Martin, has paid that claim. 

As of May 30, 1980 we became aware that the principal amounts of 
the claims of all interpleaded parties had been paid, either from the 
Fund or by Harleysville. The only matters remaining for our considera- 
tion were the payment of interest to the claimants from the time Mar- 
tin’s obligation arose to the time of payment and the disposition of the 
Fund after all payments had been made from it. In the end of May 1980 


3. Harleysville is the surety on a bond by Martin, required by the Act, to secure payment 
from the packer to the sellers of the livestock. 

4. On May 2, 1980, motions for summary judgment filed by claimants Forry, L. Martin, 
and Kettering were deemed withdrawn for their failure to file supporting briefs pursuant 
to our Local Rule 301.01 (d). 
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a proposed order was circulated among the parties but was never of- 
ficially presented to the court for filing. We reviewed a copy of the pro- 
posed order and filed our own proposed order on June 2, 1980. The ef- 
fect of our proposed order would be to enter judgment for the interplead- 
ing claimants for the principal amounts already paid and for interest at 
a rate of 6% per annum. Said interest would run from the date following 
the claimant’s sale of livestock to Martin to the date of payment of the 
principal amount. Our proposed order also provided that the interest 
judgment should be satisfied out of whatever amount of money re- 
mained in the Fund.° 

Our order filed on June 2, 1980 gave all parties until June 16, 1980 to 
file any objections to our proposed order. By letter dated June 4, 1980, 
the Bank provided us with an “informal” suggestion that we revise the 
order. This letter questioned the substance of our proposed order. On 
June 16, 1980, the Bank filed a formal brief objecting to both the sub- 
stance and the legal basis of our proposal. No other party has objected to 
our proposed order. 

The Bank does not object to the part of the order entering judgment in 
favor of the claimants and against Martin for 6% interest. It only objects 
to satisfaction of the interest judgments from the remaining principal 
and accrued interest in the Fund.® The Bank claims its priority over the 
assets of Martin extends to the money remaining in the Fund. That is 
the sole issue remaining for our determination in this litigation. 

Before we discuss the merits of the legal issue presented by the Bank, 
we feel compelled to examine a statement the Bank made in the closing 
paragraph of its brief: “The proposed order has the effect of punishing 
Commonwealth National Bank, severely under the circumstances, for 
failure of Ezra Martin Company to make prompt payment to sellers of 
livestock.” Brief of the Bank, p. 7 (filed June 16, 1980). Such a state- 
ment stretches the credulity of this court beyond its bounds. 


5. Subsequent to our statement to Martin that it was trustee of the Fund and should dis- 
pose of the corpus as it believed appropriate, the total amount of principal in the Fund was 
$95,981.94. The total claims properly paid from the Fund amounted to $91,120.07. The 
amount of the principal remaining in the Fund is $4,861.87. For some reason, Martin neg- 
lected to place the Fund in an interest-bearing account until January 1980. The amount of 
interest in the Fund as of May 5, 1980, therefore, was only $1,344.39. The total amount of 
the Fund, as of May 5, 1980, was $6,206.26. 

The Bank has interpreted our proposed order as requiring a distribution of the entire 
Fund to the claimants on a pro rata basis. We did not intend that result. Our final order 
will require only that the interest judgment be satisfied from the Fund and that any 
further amount in the Fund then be distributed among Martin’s creditors according to 
their respective priorities. 

6. Originally, the Bank did not object to satisfaction of the interest judgments out of the 
accrued interest of the Fund. Now the Bank is contesting all further payments out of the 
Fund. 
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It appears beyond question to us that the primary force behind any de- 
lays in payments was that of the Bank. In Civil No. 79-1183 the Bank 
was unquestionably the party trying to delay or deter the Department in 
its efforts to enforce the clear congressional mandate of the Act. 
Throughout the action now at hand, it has only been the Bank that has 
opposed or objected to any course of proceeding.’ We can understand the 
bank’s interest in protecting its security interest in the property of Mar- 
tin, but the Bank cannot claim that its attempt to extract as much as it 
can from the carcass of Martin is translatable into delays by Martin. 
From the beginning of these proceedings, Martin has taken a most pas- 
sive position. The Bank obviously threatened Martin with legal action 
had the latter fulfilled its duties as statutory trustee and determined on 
its own to whom payments should have been made. See Transcript 
p. 178 (Civ. No. 79-1183, Sept. 20, 1979) (statement of Emmett R. Leh- 
man, counsel for Martin). 

We also believe that the Bank was responsible, before instituting the 
legal action in Civ.No.79-1183, for Martin’s refusal to provide the De- 
partment with information. This belief grows from our perception of the 
entire record and the conduct of the parties in both that action and the 
present one.*® We will not further belabor the point, but we are convinced 
that it has been the Bank, and not Martin, who has prevented prompt 
payment to the legitimate claimants of the statutory trust. The Bank 
will not, therefore, be punished for any faults of Martin. 

Returning to the legal issue before us, we find that the Bank’s position 
is without merit. The Bank argues that, upon Martin’s payment of the 
principal amount of the claim, the trust expires and the claimants lose 
any priority for consequential damages or interest. Despite the Bank’s 
bold assertion that “there is no reasonable way to interpret the statutory 
trust provisions other than as imposing the trust only for the payment of 
the purchase price of livestock”, Brief of the Bank, p. 5 (June 16, 1980), 
we believe that there is. 

The Bankruptcy Court for the Southern District of Florida issued an 
order in 1979 that granted priority to “the rights and claims” of live- 
stock suppliers situated similarly to the claimants presently before us. 


7. We do acknowledge, however, that it appears to have been the Bank who finally initi- 
ated the stipulations permitting payments of the principal to the claimants. Too little; too 
late. 

8. Weare fully aware that Paul L. Hess, chief executive officer of Martin, testified that 
the Bank neither made the decision to refuse to give information nor gave advice on that 
decision. See Transcript pp. 133-34 (Civ.No.79-1183, Sept. 20, 1979). Mr. Hess’ testimony, 
however, was presented in a most hesitant and guarded manner and left us with the clear 
impression that someone connected with the Bank had threatened or had at least alluded to 
legal action against him personally if the appropriate course of action were not taken. See 
Transcript pp. 132 & 135 (Civ.No.79-1183, Sept. 20, 1979). 
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First State Bank of Miami v. Gotham Provision Company, Inc., 1 B.R. 
255, 261 (Bkrtcy.S.D.Fla.1979). The court in Gotham awarded the sup- 
pliers eight percent interest plus costs as well as their principal claims. 
The priority decision extended to each element of the award. The court 
in Gotham, however, did not address the issue now raised by the Bank 
and we will review the law applicable to the priority of the interest judg- 
ment against Martin. 

In 1976 Congress amended the Packers and Stockyards Act partially 
as a reaction to and in recognition of the uniquely perilous position held 
by livestock producers and suppliers in the nation’s agricultural econo- 
my. See S.Rep.No.94-932, 94th Cong., 2d Sess., at pp. 4-6, reprinted in 
[1976] U.S. Code Cong. & Admin.News pp. 2267, 2271-72 (hereafter re- 
ferred to as “S.Rep.No.94-932”). To provide the necessary financial pro- 
tection for suppliers of livestock, Congress established the statutory 
trust provisions of the Act for the benefit of unpaid cash suppliers. 7 
U.S.C. § 196. The trust provision is one of the three important safe- 
guards in the Act. The other two are packer bonding, 7 U.S.C. § 204, 
and prompt payment requirements, 7 U.S.C. § 228b. 

Through the 1976 amendments, Congress specifically intended to pre- 
vent recurrences of the catastrophic losses suffered by livestock sup- 
pliers in the 1976 bankruptcy of American Beef Packers. See 
S.Rep.No.94-932, supra, [1976] U.S.Code Cong. & Admin. News at 
2271. The problem in the collapse of American Beef Packers arose from 
the priority of a financing institution’s duly perfected security interest 
in the inventory, receivables, and proceeds of the packer. Congress be- 
lieved that the trust provision of the Act offered suppliers “the best pro- 
tection against packer bankruptcies.” S.Rep.No.94-932, supra, [1976] 
U.S.Code Cong. & Admin.News at p. 2279. 

Both proponents and opponents declared that the Act gave the live- 
stock suppliers that most protection of any law aiding sellers. See Brief 
of Department, pp. 4-5 (filed March 7, 1980) and authority cited therein. 
Any interpretation that limits the protection of the Act would be con- 
trary to the clear intent of Congress. As the Bankruptcy Court of our 
own District has recently ruled: 


There is no question that the legislation in question [the Act] 
is remedial in nature and intended to be construed liberally 
with its purpose to prevent economic harm to producers and 
consumers. 


In re R & D Investments, Inc., BK 77-1225 & BK 77-1281, slip op. at 
pp. 5 & 6 (Bankr. Ct.M.D.Pa., Nov. 21, 1979). 

The statutory trust is essential for the full protection of the unpaid 
suppliers of livestock and it is clearly in the public interest to give it a 
broad interpretation. See 7 U.S.C.§ 196 (a). 
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The Bank asserts in its brief that the claims of the interpleaded sup- 
pliers “are ordinary contract claims involving questions of State law and 
the application of State law with respect to contracts.” Brief of the 
Bank, p. 5. This statement is incorrect. The claims before us arise only 
from federal law. This is not a state contract claim, but is a federally 
created right to bring a private action as the beneficiary of a statutory 
trust. See In re Frosty Morn Meats, Inc., BK 77-31707, slip. op. at pp. 
11, 17-19, and 30 (Bankr.Ct.M.D.Tenn., Aug. 31, 1978). 

From the moment Martin accepted the livestock supplied by PACMA 
and the other suppliers, it was obligated under common law and horn- 
book law to pay for it. This is the debt that is controlled, as the Bank 
claims, by state law. Had Congress enacted nothing affecting the debts 
of packers to suppliers, we would not consider it a question of federal 
law. But Congress has enacted legislation specifically applying to these 
circumstances. The Act provides that this debt shall be fully satisfied be- 
fore the close of the next business day following the purchase. 7 U.S.C. 
§ 228b. If the supplier is not paid at that time, section 206 of the Act 
imposes the statutory trust on the packer’s livestock and the proceeds 
derived therefrom. 7 U.S.C. § 196 (b). And Section 308 (a) of the Act 
has expanded the claims enforcible by private parties to include suits by 
an unpaid cash seller against a packer. 7 U.S.C. § 209 (a). Congress has, 
through these sections of the Act, added to the state contract action a 
private cause of action to enforce the statutory trust. Fillippo v. S. 
Bonaccurso & Sons, Inc., 466 F.Supp. 1008, 1016 (E.D.Pa.1978); 
Hedrick v. S. Bonaccurso & Sons, Inc., 466 F.Supp. 1025, 1030 
(E.D.Pa.1978). Both causes of action exists, but the one at hand is the 
federal claim on the statutory trust. 

The critical language for our consideration therefore is in section 206: 


All livestock purchased by a packer in cash sales, and all in- 
ventories of, or receivables or proceeds from meat, meat food 
products, or livestock products derived therefrom, shall be held 
by such packer in trust for the benefit of all unpaid cash sellers 
of such livestock until full payment has been received by such 
unpaid sellers... . 


7 U.S.C. § 196 (b) (emphasis added). We hold that Congress intended 
that the “full payment” includes the principal amount (purchase price), 
prejudgment interest on the amount from the date following the de- 
livery and acceptance of the livestock, and costs incurred by the sup- 
pliers in seeking to enforce their rights. 

We base this holding on two independent rules of statutory construc- 
tion. First, the Act is clearly remedial and is to be construed broadly to 
effect its purpose of protecting suppliers of livestock. See In Re R & D 
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Investments, Inc., supra, BK 77-1225 & BK 77-1281, slip op. at pp. 5 & 
6 (Bankr.Ct.M.D.Pa., Nov. 21, 1979); 7 U.S.C. § 196 (a). That broad con- 
struction necessitates an expansive definition of “full payments” to give 
all possible protection to livestock suppliers. See Tcherepnin v. Knight, 
389 U.S. 332, 88 S.Ct. 548, 19 L.Ed.2d 564 (1967); Peyton v. Rowe, 391 
USS. 54, 888.Ct. 1549, 20 L.Ed.2d 426 (1968). 

Second, in section 409 of the Act, Congress provided a deadline for the 
payment of the purchase price for the livestock and used the following 
language: 


Each packer, market agency, or dealer purchasing livestock 
shall, before the close of the next business day following the 
purchase of livestock and transfer of possession thereof, deliver 
to the seller or his duly authorized representative the full 
amount of the purchase price .. . 


7 U.S.C. § 228b (emphasis added). When Congress carefully includes a 
specific term in one section of a statute and excludes it from another, it 
should not be implied where excluded. United States v. Wong Kim Bo, 
472 F.2d 720, 722 (5th Cir. 1972). See also Novicki v. O'Mara, 280 Pa. 
411, 124 A.2d 672 (1924). In section 409 Congress used the phrase “full 
amount of the purchase price” and in section 206 it used the phrase “full 
payment”. We believe that, had Congress intended to limit the extent of 
the trust created by section 206, it would have used the specific phrase it 
had used elsewhere in the Act. The trust would then have existed until 
the full amount of the purchase price had been received by the supplier. 
Congress did not include that limitation on the trust, and we will not im- 
ply it. 

The proposed stipulation of counsel on which we based our proposed 
order of June 2, 1980 made no reference to the costs of litigation and we 
received no objections from the suppliers concerning our omission of 
costs. We can only presume, therefore, that the claimants have waived 
their claims for either judgment or priority of costs against Martin. 


ORDER 


AND NOW, this 16th day of July, 1980, in accordance with the ac- 
companying memorandum of law this date filed and with our proposed 
order filed May 30, 1980, IT IS HEREBY ORDERED that: 

(1) Judgment is entered in favor of each of the below-named claim- 
ants against Ezra Martin Company in the amount indicated as “Principal 
Amount” with interest thereon at the rate of 6% per annum from the 
date indicated, which is the day following the date of sale of livestock of 
each claimant, to the date of payment of the principal amount; 
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(2) The fund held by Ezra Martin Company at the American Bank 
shall be distributed to the claimants in the amount necessary to satisfy 
the 6% interest judgment entered in part (1), supra, the “Principal 
Amount” judgments having been satisfied by our orders of April 14, 
1980 and April 28, 1980: 

(3) All claims asserted in the above-captioned action except those 
granted in this order are denied and dismissed; and 

(4) Our order filed on September 27, 1979, requiring that Ezra Martin 
Company retain the funds held in account 808-972-8 at American 
Bank, Greenfield Office, Lancaster, Pa., as the statutory trustee, is re- 
scinded for any amount therein in excess of the amounts distributed in 
part (2), supra, and the balance remaining in said fund, if any, shall be- 
come subject to the claims of any and all creditors of Ezra Martin Com- 
pany to the extent of their interests and priority therein. 

The principal amounts of the judgments to be entered and the dates 
from which the interest judgment shall run are as follows: 

PRINCIPAL INTEREST 
CLAIMANT AMOUNT FROM 

Pa. Agricultural Coop. $26,344.25 
Marketing Assn 
Dennis Forry 7,989.41 
Dennis Forry 3,761.80 
Dennis Forry 3,603.41 
Christian High 78.21 
Leslie Landis 4,963.49 
Leroy Martin 3,873.09 
Franklin Hoover 3,353.41 
James Kettering 1,645.85 
James Kettering 1,923.15 
Tri-Springs Farm 1,022.85 
William Sloyer 407.61 
Glenn Gockley 819.79 
Vintage Sales Stables 13,009.29 
Samuel Wengerd 18,324.46 
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DISCIPLINARY DECISIONS 
(No. 20,703) 


In re MOURIS FANNING. P & S Docket No. 5807. Decided April 17, 
1981. 


Dealer—Market agency—Bonding requirement—Suspension of 
registration—Civil penalty—Default 


Respondent is ordered to cease and desist from engaging in business without maintaining a 
reasonable bond. Respondent is suspended as a registrant for seven days and there- 
after until in compliance with the bonding requirements, and is also assessed a civil 
penalty of $1,000.00. 


Barbara S. Harris, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 


after referred to as the Act, instituted by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
personally. Respondent was informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure 
to answer would constitute an admission of all the material allegations 
contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Mouris Fanning, hereinafter referred to as the respondent, is an 
individual whose mailing address is R.F.D. #1, Box 36, Norway, South 
Carolina 29113. 
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(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(2) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(3) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency buying livestock 
in commerce on a commission basis. 

2. Respondent was notified that the trust fund agreement maintained 
to secure the performance of his livestock obligations under the Act was 
terminated, and that if he continued his livestock operations without 
bond coverage or its equivalent, he would be in violation of section 
312 (a) of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respondent has 
continued to engage in the business of a market agency and dealer, buy- 
ing and selling livestock on a commission basis and for his own account, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent Mouris Fanning, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in any business in 
any capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 

Respondent is suspended as a registrant under the Act for a period of 
seven days and thereafter until he complies fully with the bonding re- 
quirements under the Act and the regulations. When respondent demon- 
strates that he is in full compliance with such requirements, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion after the expiration of the seven day period. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is assessed a civil penalty in the amount of $1,000.00 (One 
Thousand Dollars). 
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The provisions of this order shall become effective from the sixth day 
after the Decision becomes final. Copies hereof shall be served upon the 
parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final on May 25, 1981.—Ed.] 


(No. 20,704) 
Inre GENEWATTS. P&S Docket No. 5830. Decided April 21, 1981. 


Market agency—Insufficient funds checks—Failure to pay when due— 
Default 


Respondent is ordered cease and desist from issuing insufficient funds checks, and failing 
to pay, when due, the full purchase price of livestock. 


Thomas Walsh, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully 
violated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were personally served upon 
respondent. Respondent was informed in a letter of service that an an- 
swer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations con- 
tained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 
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This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Gene Watts, hereinafter referred to as the respondent, is an in- 
dividual whose principal place of business is Sulphur Springs, Texas. Re- 
spondent’s mailing address is Route 4, Sulphur Springs, Texas 75482. 

(b) Respondent, at all times material herein, was: 

(1) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account; and 

(2) Engaged in the business of a market agency, buying livestock 
in commerce on a commission basis. 

(c) At all times material herein, respondent was not registered with 
the Secretary of Agriculture either as a dealer, to buy and sell livestock 
in commerce, or as a market agency, to buy livestock in commerce. 

2. Respondent, in connection with his operation subject to the Act, on 
or about the dates and in the transactions specified in paragraph II of 
the Complaint, purchased livestock and in purported payment therefor 
issued checks which were returned unpaid because the respondent did 
not have and maintain sufficient funds on deposit in the account upon 
which the checks were drawn to pay such checks when presented. 


3. (a) Respondent, in connection with his operations subject to the 
Act, on or about the dates and in the transactions specified in paragraph 
II of the Complaint, purchased livestock and failed to pay, when due, the 
full purchase price for such livestock. 

(b) As of September 1980, in connection with the respondent’s pur- 
chases of livestock specified in paragraph II of the Complaint, there re- 
mained unpaid by respondent an amount of $18,596.74. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the respond- 
ent has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 

By reason of the facts found in Finding of Fact 3 herein, the respond- 
ent has wilfully violated sections 312 (a) and 409 of the Act (7 U.S.C. 
213 (a), 228b). 


ORDER 


Respondent Gene Watts, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 

1. Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds, to pay such checks or 
drafts on deposit in the accounts from which such checks or drafts are to 
be paid; and 
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2. Failing to pay, when due, the full purchase price for livestock. 

This Order shall become effective from the sixth day after the Deci- 
sion becomes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 1.130 et 
seq.). [The Decision and Order became final on May 30, 1981.—Ed.] 


(No. 20,705) 


Inre JOHN W. EDWARDS, an individual, and R&D INVESTMENTS, INC., a 
corporation d/b/a EDWARDS BROS. PACKING COMPANY. P&S 
Docket No. 5847. Decided April 238, 1981. 


Packer—Trust funds, failure to hold required funds—Maximum civil 
penalty—Default 


Respondents are ordered to cease and desist from failing to hold in trust, funds required to 
be held in trust; and from dissipating funds required to be held in trust. The individ- 
ual respondent is assessed the maximum civil penalty of $10,000.00 for each of the 
27 separate violations, totaling $270,000.00. 


Eric Paul, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint and Notice of 
Hearing filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, charging that the re- 
spondents willfully violated the Act. 

Copies of the Complaint and Notice of Hearing and the Rules of Prac- 
tice (7 CFR 1.130 et seq.) governing proceedings under the Act were per- 
sonally served upon respondents by the U.S. Marshall’s Office.’ 


1. An additional service was made upon the corporate respondent by sending copies to 
its trustee in bankruptcy by certified mail. No responsive pleading has been filed by such 
trustee. The authority of the Secretary to proceed against the respondent corporation dur- 
ing the pendency of bankruptcy proceedings was upheld by order of the Bankruptcy Court 
entered September 26, 1978. 
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Respondents filed motions for “Preliminary Objection” and “Oral Argu- 
ment” in lieu of answers to the complaint. A summary denial of the juris- 
dictional objections raised by respondents was requested by complainant 
for reasons of rex judicata and collateral estoppel. An order was duly is- 
sued denying respondents’ motions and ordering respondents to file an 
answer admitting or denying the allegations of the Complaint or face en- 
try of an adverse Decision and Order for reasons of default. 

Respondents have failed to file an answer within the time prescribed 
by the Order entered on February 18, 1981, and upon notification of 
such failure by the Hearing Clerk the complainant has submitted a pro- 
posed default decision, which is adopted and issued herein pursuant to 
section 1.139 of the Rules of Practice (7 CFR 1.139) and the terms of the 
Order entered on February 19, 1981. 


FINDINGS OF FACT 


1. John W. Edwards, hereinafter referred to as the individual re- 
spondent, is an individual whose address is Rural Delivery, Fleetville, 
Pennsylvania 18420. 

2. R&D Investments, Inc., hereinafter referred to as the corporate re- 
spondent, is a corporation whose principal place of business was located 
at Route 107, Fleetville, Pennsylvania, and which did business as the Ed- 
wards Bros. Packing Company. 

3. The individual respondent is, and at all times material herein, was: 

(a) The president of the corporate respondent; 

(b) The owner of two thirds of the stock of such closely held family 
corporation; and 

(c) The person who managed, directed, and controlled the opera- 
tions and practices of the corporate respondent. 

4. The corporate respondent, at all times material herein, was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and manufacturing or preparing meats or meat food 
products for sale or shipment in commerce; and 

(c) A packer whose average annual purchases of livestock exceeded 
$500,000. 

5. The corporate respondent is a de facto defunct business entity, hav- 
ing filed a petition for an arrangement under Chapter XI of the 
Bankruptcy Act on November 29, 1977, and having converted such 
proceeding to straight bankruptcy or liquidation on May 18, 1979. 

6. The corporate respondent, under the direction, management, and 
control of-the individual respondent, endorsed seventeen (17) checks 
having a total amount of $161,587.87 issued payable to Edwards Bros. 
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or to Edwards Bros. Packing Co., in payment for meat sold between 
November 4, 1977 and November 26, 1977, and gave such checks to 
Thomas F. Edwards, a brother of the individual respondent and an unse- 
cured creditor of the corporate respondent during the three day period 
November 25, 1977 through November 28, 1977, as alleged in the Com- 
plaint. Each check was endorsed with the name of the payee by John W. 
Edwards, Pres., and bore a final endorsement of T. Edwards when re- 
turned to its maker. This occurred during the period immediately prior 
to the filing of the Chapter XI petition while there were statutory trust 
interests arising under section 206 (b) of the Act (7 U.S.C. 196 (b) ), 
which totalled some $1,395,000.00. 

7. The payment of seventeen (17) customer checks to Thomas E. 
Edwards having the same dollar amount as the above checks to was re- 
ported in the Statement of Affairs filed by respondents with the Bank- 
ruptcy Court on March 16, 1978. 

8. The corporate respondent, under the direction, management, and 
control of the individual respondent caused an eighteenth check in the 
amount of $3,838.50, which was also listed in the March 16, 1978, State- 
ment of Affairs to be issued directly payable to Tom Edwards by the 
Colonial Beef Co., Inc., on November 28, 1978. 

9. Six additional customer checks reported on the March 16, 1978, 
Statement of Affairs as paid to Thomas F. Edwards on November 25, 
1977, could not be determined to have been received in payment for spe- 
cific meat sales because the amount of each check did not fully corre- 
spond with the dollar amount of any specific sales invoice or groups of 
sales invoices in the respondents’ records. They were issued by undeter- 
mined customers in the following dollar amounts: 

$9,900.24 
3,466.84 
20,697.28 
13,383.86 
2,772.50 
12,977.65 

10. Three additional checks, which were issued by three customers in 
payment for meat sales fully set forth in the complaint, were given to 
Thomas F. Edwards during this period. These checks, which totalled 
$18,728.39, were not reported on the March 16, 1978, Statement of Af- 
fairs. One of these checks, the one issued by Hammonton Meat Packers, 
was issued payable to John Edwards and the other two checks were is- 
sued payable to Edwards Bros. and Edwards Bros. Packing Co., re- 
spectively. All three checks were further endorsed by one Carl Pensak 
before presentation. 





JOHN W. EDWARDS 729 
Cite as 40 A.D. 726 

11. The respondents, in wilfull breach of their fiduciary responsibili- 
ties as statutory trustee under section 206 (b) of the Act (7 U.S.C. 
196 (b) ), have denied all knowledge of the use or final expenditure of the 
twenty-seven (27) proceeds checks given to Thomas Edwards in the 
transactions set forth in paragraph II of the complaint, and have other- 
wise impeded efforts to obtain payment for livestock sales subject to the 
statutory trust as follows: 

(a) By filing a Statement of Affairs with the Bankruptcy Court on 
March 16, 1978, in which the payment of twenty-four (24) customer 
checks to Thomas Edwards was acknowledged, but where any knowl- 
edge of the subsequent disposition of such proceeds was denied; and 

(b) By the repeated refusal of the individual respondent to testify 
under immunity at the meetings of creditors held before the Bankruptcy 
Court. Such refusals have resulted in the issuance of a contempt order by 
the Bankruptcy Court on Sep.ember 4, 1979, and have delayed adver- 
sary proceedings brought in an attempt to recover such trust funds. 

The unpaid livestock sellers have obtained the Bankruptcy Court’s ap- 
proval of a settlement with Chemical Bank of New York, on September 
10, 1980, whereby they shall recover $579,186.57, or approximately 44 
percent, of allowable trust claims of $1,296,520.82. The failure of the re-_ 
spondents to hold in trust the $247,353.13 in customer checks set forth 
in paragraph II of the complaint and in Findings 6-10, above precluded a 


possible recovery of $826,539.70, or some 63 percent, of allowable trust 
claims by the beneficiaries. 


CONCLUSIONS 


The respondents, by reason of the facts found herein, have wilfully 
violated sections 202 (a) and 206(b) of the Act (7 U.S.C. 192 (a); 
196 (b) ). They have in twenty-seven (27) instances wilfully dissipated in- 
ventory, receivables and proceeds required to be held in trust by causing 
customers to issue checks to, or by endorsing and turning over checks re- 
ceived in payment for meat inventory to persons who were not unpaid 
cash sellers of livestock entitled to payment from such trust funds. 
Moreover, subsequent to the endorsement, issuance, or transfer of these 
twenty-seven (27) checks to Thomas F. Edwards, the respondents have 
acted or have failed to act so as to impede efforts of the trust benefici- 
aries to obtain payment for their livestock sales. These further actions 
constitute a wilfull breach of fiduciary responsibilities as trustee under 
section 206 (b) of the Act (7 U.S.C. 196 (b) ) and an unfair practice viola- 
tive of section 202 (a) of the Act (7 U.S.C. 192 (a) ). 

The complainant has sought in the complaint filed herein the issuance 
of an order in accordance with the provisions of the Act, requiring the 
respondents to cease and desist from violating the Act with respect to 
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the matters alleged herein and assessing the maximum civil penalty au- 

thorized ($10,000) against the individual respondent for each of the 

twenty-seven (27) separate violations of the Act alleged. Such an Order 

should be entered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent 
or employee of the corporate respondent or its successors, in connection 
with their operations as a packer subject to the Packers and Stockyards 
Act, shall cease and desist from: 

(1) Failing to hold in trust, for the benefit of all unpaid cash sellers of 
livestock, the inventory, receivables and proceeds derived from cash 
sales of livestock; and 

(2) Dissipating inventory, receivables, and proceeds required to be 
held in trust by causing customers to issue checks to, or by endorsing 
and turning over checks received in payment for meat inventory to per- 
sons who are not unpaid cash sellers of livestock entitled to payment 
from statutory trust funds. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ) the in- 
dividual respondent is assessed a civil penalty in the total amount of two 
hundred seventy thousand dollars ($270,000.00). 

The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondents. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
by section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on June 1, 1981.—Ed.] 
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(No. 20,706) 


Inre JIMREESE. P&S Docket No. 5818. Decided April 23, 1981. 


Dealer—Market agency—Failure to repay—Failure to deliver—False 
representation—Accounts and records—Suspension of registration— 
Default 


Respondent is ordered to cease and desist from failing to repay monies for livestock con- 
tracted but undelivered; failing to deliver livestock in accordance with contract 
terms; and entering into agreement with any person resulting in false or misleading 
representation of purchase prices of livestock. Respondent is ordered to keep com- 
plete and accurate records. Respondent is suspended as a registrant for a period of 
six months. 


Joanne Schwartz, for complainant. 


Decision by John G. Leibert, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were personally served upon 
the respondent. Respondent was informed in a letter of service, also per- 
sonally served upon him, that an answer should be filed pursuant to the 
Rules of Practice and that failure to answer would constitute an admis- 
sion of all the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Jim Reese, doing business as Reese Cattle Co., hereinafter re- 
ferred to as the respondent, is an individual whose mailing address is 
4609 Fast Belknap, Forth Worth, Texas 76111. 
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(b) Respondent, at all times material herein, was: 

(1) Engaged in the business of a dealer buying and selling live- 
stock for his own account in commerce; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
in commerce on a commission basis. 

2. (a) Respondent, in connection with his operations as a dealer sub- 
ject to the Act, on or about the dates and in the transactions set forth in 
paragraph II (a) of the Complaint, entered into contracts whereby the re- 
spondent agreed to sell and deliver livestock, as specified in said con- 
tracts, to the buyer, J. B. Cattle Co., Falls City, Nebraska. In considera- 
tion for each such contract, part payment of the purchase price was 
made to the respondent by the buyer. The balance was to be paid in the 
future at the time of delivery of the livestock. The respondent failed to 
honor said contracts, in that, the respondent failed to deliver the con- 
tracted livestock and failed to refund the part payments received by the 
respondent. 

(b) As of March 6, 1978, respondent had contracted the sale and de- 
livery of 18,350 head of livestock and had received $458,750.00 in part 
payment for said cattle. As of September 2, 1978, respondent had failed 
to deliver 13,034 head of livestock pursuant to the above-listed contracts 
and had failed to repay or refund $326,100.00 paid to the respondent as 
part payment for said livestock which was not delivered. 

(c) In connection with the livestock contract dated October 14, 
1977, and detailed in paragraph II (a) of the Complaint, respondent 
made “kickback” payments pursuant to an agreement, arrangement or 
understanding between the respondent and Ron Marrs, an employee of 
J. B. Cattle Co. Said agreement, arrangement or understanding provid- 
ed that $5.00 per head on the 5000 head sold pursuant to the October 14 
contract would be deducted from the delivered price and paid equally to 
the respondent and Ron Marrs. Three payments were made by the re- 
spondent to Marrs: (1) on or about October 14, 1977, approximately 
$440.00 was paid to Marrs by the respondent; (2) on or about October 27, 
1977, Marrs drew a draft on the respondent in the amount of $5,810.00 
which was paid to Marrs; and (3) on or about February 15, 1978, Marrs 
drew a second draft on the respondent in the amount of $6,250.00 which 
was paid to Marrs. Said payments were made without the knowledge of 
J.B. Cattle Co., Falls City, Nebraska. 

3. Respondent, at all times material herein, in connection with his op- 
erations subject to the Act, failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions involved in his 
business, in that, respondent, during such period, failed to keep: (1) a 
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general ledger of accounts showing assets, liabilities, income, expenses 
and net worth; (2) a cash receipts and cash disbursements journal; and 
(3) monthly bank account reconciliations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 2138 (a) ). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent Jim Reese, in connection with his operations under the 
Act, shall cease and desist from: 

1. Failing to repay monies paid on account or held in escrow for live- 
stock contracted but undelivered within the contracted time period; 

2. Failing to deliver livestock sold by respondent in accordance with 
contract terms; and 

3. Entering into any arrangement, agreement or understanding with 
any person or firm resulting in the false or misleading representation of 
purchase prices of livestock. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his operations subject 
to the Act, including, but not limited to: (1) a general ledger of accounts 
showing assets, liabilities, income, expenses and net worth; (2) a cash re- 
ceipts and cash disbursements journal; and (3) monthly bank account 
reconciliations. 

Respondent is suspended as a registrant under the Act for a period of 
six months. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and section 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). [The Decision and Order became final on June 8, 1981.—Ed.] 
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(No. 20,707) 


In re RONNYE RICHARDS, d/b/a RONNYE RICHARDS LIVESTOCK CO. 
P&S Docket No. 5865. Decided April 30, 1981. 


Dealer—Bonding requirements—Suspension of registration— Default 
Respondent is ordered to cease and desist from engaging in business without maintaining a 


reasonable bond. Respondent is suspended as a registrant until in full compliance 
with the bonding requirements. 


Thomas Walsh, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
personally. Respondent was informed in a letter of service that an an- 
swer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations con- 
tained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Ronnye Richards, d/b/a Ronnye Richards Livestock Co., is an 
individual whose mailing address is Rt. #4, Box 360A, Sparta, Tennessee 
38583. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

2. Respondent was notified that the surety bond maintained to secure 
the performance of his livestock obligations under the Act was not ade- 
quate, and that if he continued his livestock operations without ade- 
quate bond coverage or its equivalent, he would be in violation of section 
312 (a) of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer buying and selling live- 
stock in commerce for his own account, without having and maintaining 
a reasonable bond or its equivalent, as required by the Act and the regu- 
lations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent Ronnye Richards, d/b/a Ronnye Richards Livestock Co., 
individually or through any corporate or other device, in connection 


with his activities subject to the Packers and Stockyards Act, shall cease 
and desist from engaging in any business in any capacity for which bond- 
ing is required under the Packers and Stockyards Act, as amended and 
supplemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in full compliance with 
such requirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on June 10, 1981.—Ed.] 
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(No. 20,708) 


In re UNIONVILLE SALES Co., INC. P & S Docket No. 53827. Decided 
May 14, 1981. 


Market agency—Weights and scale tickets, false or incorrect—Scales, 
failure to operate in accordance with regulations— Accounts and records 


Respondent is ordered to cease and desist from weighing livestock, issuing scale tickets, in- 
voices, or accounts of sale, collecting, and paying on the basis of false or incorrect 
weights. Respondent is ordered to keep complete and accurate records. 


John G. Liebert, Administrative Law Judge. 
Allan R. Kahan, for complainant. 
William Y. Frick, Kirksville, Mo., for respondent. 


Supplement to Initial Decision issued by Donald A. Campbell, Judicial 
Officer. 


DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter re- 
ferred to as the Act, instituted by a complaint filed on July 23, 1976, by 
the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. 

The complaint charges that the respondent Unionville Sales Co., Inc., 
in connection with its operations as a market agency: weighed livestock 
consigned to it at less than their true and correct weights; issued scale 
tickets and accounts of sale to the consignors of livestock on the basis of 
such false weights; paid the consignors the net proceeds for such live- 
stock on the basis of such false weights; failed to operate its livestock 
scale in accordance with published instructions; and kept accounts and 
records which did not fully or correctly disclose all transactions involved 
in its business. Such activity is alleged to be in wilful violation of sec- 
tions 307, 312 (a) of the Act (7 U.S.C. 208, 213 (a) ) and in violation of 
section 401 of the Act (7 U.S.C. 221) and sections 201.49, 201.55, 
201.71 and 201.73-1 of the regulations (9 CFR 201.49, 201.55, 201.71 
and 201.73-1). 

Respondent filed an answer on August 16, 1976, in which it admitted 
the jurisdictional allegations of the complaint, denied all the other alle- 
gations, and denied any wilful violation of the Act or the regulations. 
The Respondent pleaded the following affirmative defenses: 


(a) That the reweighing weights as alleged in paragraph II 
of the complaint are inaccurate and incorrect because the 
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livestock in question had received feed, water, or both, 
after being weighed for sales purposes. 


(b) That the reweighing weights of livestock as alleged in 
paragraph II of the complaint are inaccurate and incorrect 
because of errors made by the government employee per- 
forming the reweighing in establishing the proper back 
balance because the physical condition of respondent’s em- 
ployees who were weighed, as well as their clothing and 
other accouterments were different than when the back 
balance was established for sales weight purposes. 


(c) That the reweighing weights as alleged in paragraph II 
of the complaint are inaccurate and incorrect because per- 
formed under different atmospheric conditions than when 
such weights were established for sales purposes. 


Oral hearing on this matter was held on July 19 and 20, 1977, in 
Kirksville, Missouri, before John G. Liebert, Administrative Law Judge, 
United States Department of Agriculture. Respondent was represented 
by William Y. Frick, Esq., Kirksville, Missouri and Complainant was 
represented by Allan R. Kahan, Esq., Office of the General Counsel, 
United States Department of Agriculture. At the conclusion of the hear- 


ing the parties were afforded an opportunity to file proposed findings of 
fact and briefs. The final brief in the matter was filed on January 13, 
1978. 


RELEVANT PROVISIONS OF THE STATUTE INVOLVED 


The relevant sections of Title 7 U.S.C. provide: 


“§ 208. Unreasonable or discriminatory practices gen- 
erally; rights of stockyard owner of management and regu- 
lation 


(a) It shall be the duty of every stockyard owner and 
market agency to establish, observe, and enforce just, rea- 
sonable, and nondiscriminatory regulations and practices 
in respect to the furnishing of stockyard services, and 
every unjust, unreasonable, or discriminatory regulation 
or practice is prohibited and declared to be unlawful. 


(b) It shall be the responsibility and right of every stock- 
yard owner to manage and regulate his stockyard in a just, 
reasonable, and nondiscriminatory manner, to prescribe 
rules and regulations and to require those persons engag- 
ing in or attempting to engage in the purchase, sale, or 
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solicitation of livestock at such stockyard to conduct their 
operations in a manner which will foster, preserve, or in- 
sure an efficient, competitive public market. Such rules 
and regulations shall not prevent a registered market 
agency or dealer from rendering service on other markets 
or in occasional and incidental off-market transactions.” 


“§ 213. Prevention of unfair, discriminatory, or de- 
ceptive practices 


(a) It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connec- 
tion with determining whether persons should be au- 
thorized to operate at the stockyards, or with receiving, 
marketing, buying, or selling on a commission basis or 
otherwise, feeding, watering, holding, delivery, shipment, 
weighing, or handling of livestock. 


(b) Whenever complaint is made to the Secretary by any 
person, or whenever the Secretary has reason to believe, 
that any stockyard owner, market agency, or dealer is vio- 
lating the provisions of subsection (a) of this section, the 
Secretary after notice and full hearing may make an order 
that he shall cease and desist from continuing such viola- 
tion to the extent that the Secretary finds that it does or 
will exist. The Secretary may also assess a civil penalty of 
not more than $10,000 for each such violation. In deter- 
mining the amount of the civil penalty to be assessed 
under this section, the Secretary shall consider the gravity 
of the offense, the size of the business involved, and the ef- 
fect of the penalty on the person’s ability to continue in 
business. If, after the lapse of the period allowed for appeal 
or after the affirmance of such penalty, the person against 
whom the civil penalty is assessed fails to pay such 
penalty, the Secretary may refer the matter to the At- 
torney General who may recover such penalty by an action 
in the appropriate district court of the United States.” 


“§ 221. Accounts and records of business; punishment 
for failure to keep 


Every packer or any live poultry dealer or handler, stock- 
yard owner, market agency, and dealer shall keep such ac- 
counts, records, and memoranda as fully and correctly dis- 
close all transactions involved in his business, including 
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the act, settlement therefor shall be on the basis of the 
weight shown on the scale ticket or correction ticket, as 
the case may be. Any weight figures shown on accounts of 
sale, accounts of purchase, invoices, bills, or statements 
issued in connection with transactions subject to the act 
shall be actual weights obtained on scales operated or used 
by stockyard owners, market agencies, dealers, or packers, 
in the case of livestock, or on scales operated by licensees, 
in the case of live poultry, at the place and at the time of 
the consummation of the transactions in question or, if 
not, shall be appropriately explained on the accountings, 
bills, or statements issued.” 


“§ 201.71. Accurate weights. 


Each stockyard owner, market agency, dealer, or li- 
censee who weighs livestock or live poultry shall install, 
maintain, and operate the scales used for such weighing so 
as to insure accurate weights. All livestock scales shall be 
equipped with a type-registering weighbeam, a dial with a 
mechanical ticket printer, or a similar device which shall 
be used for printing or stamping the weight values on scale 
tickets.” 


“§ 201.73-1. Instructions for weighing livestock. 


Stockyard operators, market agencies, dealers, and 
packers who operate scales on which livestock is weighed 
in purchase or sales transactions are responsible for the ac- 
curate weighing of such livestock. They shall supply copies 
of the instructions in this section to all persons who per- 
form weighing operations for them and direct such persons 
to familiarize themselves with the instructions and to com- 
ply with them at all times. This section shall also apply to 
any additional weighers who are employed at any time. 
Weighers must acknowledge their receipt of these instruc- 
tions and agree to comply with them, by signing in dupli- 
cate, P&SA Form 215' (Form filed as part of original 
document.) provided by the Packers and Stockyards Ad- 
ministration. (A facsimile copy of this form appears at the 
end of this section.) One copy of the form is to be filed with 
an area office of the Packers and Stockyards Administra- 
tion and the other retained by the agency employing the 
weighers. 
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(a) Balancing the empty scale shall be balanced each day 
before weighing begins, and maintained in correct balance 
while weighing operations continue. The zero balance shall 
be verified at intervals of not more than 15 drafts or 
15 minutes, whichever is completed first. In addition, the 
zero balance of the scale shall be verified whenever a 
weigher resumes weighing duties after an absence from 
the scale and also whenever a load exceeding half the scale 
capacity or 10,000 pounds (whichever is less) has been 
weighed and is followed by a load of less than 1,000 
pounds, verification to occur before the weighing of the 
load of less than 1,000 pounds. 


(2) The time at which the empty scale is balanced or its 
zero balance verified shall be recorded on scale tickets or 
other permanent records. Balance tickets must be filed 
with other tickets issued on that date. 


(3) Before balancing the empty scale, the weigher shall 
assure himself that the scale gates are closed and that no 
persons or animals are on the scale platform or in contact 
with the stock rack, gates, or platform. If the scale is bal- 
anced with persons on the scale platform, the zero balance 


shall be verified whenever there is a change in such per- 
sons. When the scale is properly balanced and ready for 
weighing, the weigher shall so indicate by an appropriate 
signal. 

(4) Weighbeam scales shall be balanced by first seating 
each poise securely in its zero notch and then moving the 
balance ball to such position that a correct zero balance is 
obtained. A scale equipped with a balance indicator is cor- 
rectly balanced when the pointer comes to rest at zero. A 
scale not equipped with a balance indicator is correctly bal- 
anced if the weighbeam when released at the top or bottom 
of the trig loop, swings freely in the trig loop in such man- 
ner that it will come to rest at the center of the trig loop. 


(5) Dial scales shall be balanced by releasing all drop 
weights and operating the balance ball or other balancing 
device to obtain a correct zero balance. The indicator must 
visually indicate zero on the dial and the ticket printer 
must record a correct zero balance. 


(6) Electronic digital scales should be properly warmed 
up before use. In most cases, it is advisable to leave the 
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electronic power on continuously. The zero load balance 
shall be verified by recording the zero balance on a scale 
ticket. The main indicating element and the remote visual 
weight display shall indicate zero when the balance is veri- 
fied. The proper procedure for balancing this type of scale 
will vary according to the manufacturer. Refer to the op- 
erator’s manual for specific instructions 


(b) Weighing the load. (1) Before weighing a draft of 
ee 
I 


livestock, the weigher shall assure himself that the entire 
draft is on the scale platform with the gates closed and 
that no persons or animals off the scale are in contact with 
the platform, gates, or stock rack 


(i) On a weighbeam scale with a balance indicator, the 
weight of a draft shall be determined by seating the poises 
at such positions that the pointer will come to rest within 


the central target area or within 1/4 (0.25) inch of the zero 


mark. 


(ii) On a weighbeam scale without a balance indicator, 
the weight shall be determined by seating the poises at 
such positions that the weighbeam, when released from 
the top or bottom of the trig loop, will swing freely 1 
come to rest at the approximate center of the trig loop. 


(ili) On a dial scale, the weight is indicated automatical- 
ly when the indicator moves around the dial face and 
comes to rest. 

(iv) On an electronic digital scale, the weight of a draft 
is indicated automatically when the weight value indicated 
stabilizes. 


(2) The correct weight of a livestock draft is the value in 
pounds indicated when a correct load balance is obtained. 
The weigher should always concentrate his attention upon 
the beam tip, balance indicator or dial indicator while 
weighing and not concern himself with reading the visible 
weight indications until correct load balance is obtained. 
On electronic digital scales, the weigher should concen- 
trate on the pulsing or flickering of weight values to assure 
that the unit indicates a stable weight before activating 
the print button. 


(c) Recording the weight. (1) The weight of each draft 
shall be recorded immediately after the load balance is ob- 
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tained and before any poises are moved or the load is re- 
moved from the scale platform. The weigher shall make 
certain that the printed weight record agrees with the 
weight value while the livestock load is on the scale and 
correctly balanced. If the weight value is not printed clear- 
ly and correctly, the ticket shall be marked void and a new 
one printed before the livestock is removed from the scale. 


tickets. (1) Scale tickets used to record the 

ivestock in purchase or sales transactions 

y given scale, in the order of their conse- 

cutive serial numbers unless otherwise marked to show the 

order of their use. All tickets shall show the date of the 

weighing and the name or initials of the weigher perform- 
ing the weighing service. 


(2) No scale tickets shall be destroyed or otherwise dis- 
posed of because they are soiled, damaged, incorrectly 
ided. ' be preserved and filed to 


i1ber sequence. 


1 to record the weight of a 
’ inventory, transporta- 
ess the ticket is 

veight was determined. 


(4) When weight values are recorded by means of auto- 
matic recording equipment directly on the accounts of sale 


or other basic records, such record may serve in lieu of a 
scale ticket. 


(e) Weigher’s responsibilities. (1) The primary responsi- 
bility of a weigher is to determine and accurately record 


the weight of livestock drafts without prejudice or favor to 
any person or agency and without regard for livestock 
ownership, pric lition, fill, shrink, or other considera- 
tions. A weigher shall not permit the representations or at- 
titudes of a ersons or agencies to influence his 


' NET 0 n forming his dities 
juagment ora l er! ing his duties. 


se which are partially 

veight value, shall not be 

left exposed or accessible to unauthorized personnel. All 

such tickets shall be kept under lock when the weigher is 
not at his duty station. 
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(3) Accurate weighing and correct weight recording re- 
quire that a weigher shall not permit his operations to be 
hurried to the extent that inaccurate weights or incorrect 
weight records may result. Each draft of livestock must be 
weighed accurately to the nearest minimum weight value 
that can be indicated or recorded. Manual operations con- 
nected with balancing, weighing, and recording shall be 
performed with the care necessary to prevent damage to 
the accurately machined and adjusted parts of weighbeams 
poises, and printing devices. 


(4) Livestock owners, buyers, or others having legiti- 
mate interest in a livestock draft must be permitted to ob- 
serve the balancing, weighing, and recording procedures, 
and a weigher shall not deny them that right or withhold 
from them any information pertaining to the weight of 
that draft. He shall check the zero balance of the scale or 
reweigh a draft of livestock when requested by such par- 
ties. 


(f) Sensitivity control. (1) A scale must be sensitive in re- 
sponse to platform loading if it is to yield accurate 
weights. It, therefore, is the duty of the weigher to assure 


himself that interferences, weighbeam friction, or other 
factors do not impair sensitivity. He should satisfy him- 
self, at least twice each day, that the scale is sufficiently 
sensitive, and if the following requirements are not met, 
he should report the facts to his superior or employer im- 
mediately. 


(2) A weighbeam scale with a balance indicator is suffi- 
ciently sensitive if, when the scale is balanced with the 
pointer at the center of the target, movement of the frac- 
tional poise one graduation will change the indicator rest 
point (1/4) inch (0.25) or the width of the central target 
area, whichever is greater. 


(3) A weighbeam scale without a balance indicator is 
sufficiently sensitive if, when the scale is balanced with 
the weighbeam at the center of the trig loop, movement of 
the fractional poise two graduations will cause the weigh- 
beam to come to rest at the bottom of the trig loop. 


(4) Adjustable damping devices are incorporated in bal- 
ance indicators and in dial scales to absorb the effects of 
load impact and assist in bringing the indicator to rest. 
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The weigher should be familiar with the location and ad- 
justment of these damping devices and should keep them 
adjusted so that the pointer will oscillate freely through at 
least one complete cycle of movement before coming to 
rest at its original position. 


(5) Friction at weighbeam bearings may reduce the sen- 
sitivity of the scale, cause sluggish weighbeam action and 
affect weighing accuracy. A weigher should inspect the 
weighbeam assembly daily to make certain that there is 
clearance between the weighbeam and the pivot bearings. 


(6) Interferences or binding of the scale platform, stock 
rack, gates or other “live” parts of the scale are common 
causes of weighing inaccuracy. A weigher should satisfy 
himself, at the beginning of each weighing period, that all 
such “live” parts have sufficient clearance to prevent inter- 
ferences. 


(g) General precautions. (1) The poises of weighbeam 
scales are carefully adjusted and sealed to a definite weight 
at the factory and any change in that weight seriously af- 
fects weighing accuracy. A weigher, therefore, should be 
certain that poise parts do not become broken, loose or lost 
and that no material is added to a poise. Balancing or 
weighing shall not be performed while a scale ticket is in 
the slot of a weighbeam poise. 


(2) Stops are provided on scale weighbeams to prevent 
movement of poises back of the zero graduation when bal- 
ancing or weighing. When the stops become worn or 
broken and allow a poise to be set behind the zero position, 
this condition should be reported and corrected without 
delay. 


(3) Foreign objects or loose material in the form of nuts, 
bolts, washers or other material on any part of the weigh- 
beam assembly, including the counter-balance hanger or 
counter-balance weights, are potential sources of weighing 
error. Loose balancing material must be enclosed in the 
shot cup of the counter-balance hanger, and counter-bal- 
ance weights must not be of the slotted type which can 
readily be removed. 


(4) Whenever for any reason a weigher has reason to be- 
lieve that a scale is not functioning properly or not yield- 





PACKERS AND STOCKYARDS ACT 
Cite as 40 A.D. 736 


ing correct weight values, he shall discontinue 
report the facts to the parties responsible for sca 
nance, and request inspection, test, or repair of the scal 
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accurate. 


(6) Count-otf me! 
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shall perform those functions as directed 


signals or spoken instructions. They shall prevent persons 
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. On weighbeam scales check SR, or scale sensitivity, at least twice 
a day by moving fractional poise one notch with scale balanced 
and scale platform empty. 
8. Print scale tickets only while livestock is on the scale. 
9. Use serially numbered scale tickets in sequence. 
10. Scale tickets must be dated and initialed by weighmaster. 
11. Scale tickets must show correct name of buyer and seller. 
12. Keep all voided tickets and do not leave unused scale tickets at 
scale without being locked up.” 


The evidence discloses that Respondent officials and the weighmaster 
were fully aware of proper weighing practices and with the require- 
ments of the regulations and instructions in this regard. 

5. At Respondent’s stockyard the scale platform is located in the sales 
ring. At the time of sale the weight of the livestock is shown on a scale 
which is located so that buyers can see it. When livestock are on the plat- 
form to be weighed the weighmaster moves the poise along the weigh- 
beam until the Spinks indicator arrow is in the center of the target area. 
He then flips a trig loop which locks the poise at that point. This locks 
the weight on the weight register. He inserts a scale ticket, pulls a lever, 
and the locked-in weight is stamped on the scale ticket. In operations it 
is possible to stamp a false weight, or an untrue weight, on a scale ticket 
by locking in the poise before the arrow on the indicator comes to rest in 
the center of the target. Also, it is possible to stamp a false weight on a 
scale ticket by inserting the scale ticket in the stamping device and 
punching it when the poise is not locked in. 

Scale tickets are designed to identify the particular livestock involved 
in a specific weighing (Complainant’s Exhibits 1 and 5), as well as to 
identify the persons involved in the sale, the time and date of sale, the 
weight of the livestock, the name of the stockyard, the name or initials 
of the weighmaster, the time of balancing the scale and other informa- 
tion which is required by the Regulations to disclose the particulars of a 
transaction. Regulations require copies of all scale tickets to be kept as a 
part of the stockyard operators records. Scale tickets are the basis for 
computing invoices, so it is necessary to record all of the prescribed in- 
formation on each one of them. 

6. The evidence discloses that upon receipt at Respondent’s stockyard 
all cattle are put in pens without feed or water. They are normally held 
in these dry pens (unless held overnight) until weighed and sold. After 
coming off the scale the animals are segregated in pens in another area 
of the yard where they are held until picked up by the purchasers. Pur- 
chases are segregated in pens according to the buyers and not com- 
mingled. Some of these pens have automatic water facilities or troughs 
which enable the animals to drink all they want. Further evidence dis- 
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closes that the regular buyers have permanently assigned pens to facili- 
tate identification of their purchases on pick-up, as well as for other 
practical reasons. 

7. In January, 1974, Mr. Jewel Eastham, Supervisory Scales and 
Weighing Specialist assigned to the Kansas City Area Office of the Pack- 
ers and Stockyards Administration, conducted a routine checkweighing 
investigation of Respondent’s stockyard. Mr. Eastham determined, after 
reweighing livestock which had been sold on a weight basis at the stock- 
yard, that the “shrink” of the cattle appeared to be excessive. His find- 
ings were discussed with Mr. Norris after completion of the checkweigh- 
ing. 

8. On April 17, 1974, Respondent’s scale was inspected and tested by 
the State of Missouri Department of Agriculture Weights and Measures 
Division and was approved at that time as accurate for weighing live- 
stock. 

9. On May 20, 1974, Mr. Eastham returned to Respondent’s stockyard 
to conduct a follow-up checkweigh investigation. At this time he was ac- 
companied by Mr. Morgan W. Stephens, Assistant Chief of the Scales 
and Weighing Branch of the Livestock Marketing Division of the Pack- 
ers and Stockyards Administration. This investigation consisted of 
checking the balance condition of the livestock scale, reweighing live- 
stock which had been sold by the Respondent and comparing the check- 
weights with the sale weights, the general weighing practices of the Re- 
spondent, and a review of the accounts of sale and buyers’ invoices. 

10. Upon arrival at the market, Mr. Stephens made undisclosed obser- 
vations of the conduct of the sale in progress. Stephens testified that he 
observed the sale in progress for approximately an hour and that the 
weighmaster did not balance or attempt to balance the scale, and on 
some occasions weighed livestock with the scale ticket in the sliding 
poise, i.e., without the poise being locked. He noted, also, that some of 
the pens in which livestock were held after weighing had feed and water- 
ing facilities. 

11. At the conclusion of the sale on May 20, 1974, the investigators 
checked the scales for balance and reweighed thirty-two head of cattle 
which had been sold that day. They noted an apparent weight gain rang- 
ing from five to ten pounds on nine of these, which, in addition to other 
circumstances, caused them to conclude that the scale had been operated 
improperly. The results of their findings were discussed with Mr. Norris. 

12. By certified mail a letter, dated June 11, 1974, was sent to Mr. 
Robert Norris officially informing him of the apparent weighing viola- 
tions found during the May 20 investigation. This document is common- 
ly referred to as a “warning letter,” and it directed Respondent to correct 
its weighing practices. The letter (Complainant’s Exhibit 3) states: 
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16. On arrival at the stockyard on November 17 at approximately 
2:30 p.m., the investigators did not immediately make themselves 
known to the management or other personnel. Mr. Stephens observed 
the weighmaster for about 45 minutes and testified that he did not see 
him balance the scale during that time. During this time he noted that it 
was a comparative slow sale. He did not inspect the pens where cattle are 
held after sale. 

Evidence discloses that the sale commenced at approximately 1:15 
p.m., and continued to approximately 4:10 p.m., or roughly 3 hours. The 
Ring Sheet of the day’s sale discloses that 127 separate drafts of cattle 
were weighed on November 17, 1975. On an average this computes to 
somewhat less than one weighing per minute on an average (Complain- 
ant’s Exhibit No. 20). 

The investigators did not remain inside the sales place until the end of 
the sale but stood just outside the door until they knew the sale was over 
by cessation of the auctioneer’s chant. After the sale was finished the 
two investigators entered the sales area and made themselves known to 
Mr. Norris, who was still near the sale ring. They told him of their pur- 
pose — to conduct a reweighing test. 

17. During the sale there were three men always on the scale plat- 
form. While there was evidence that the same three men were not on the 
scale during the whole of the sale, it is uncontroverted that the last three 
men on the scale were Mr. Norris, Keith Smith and Gary Knight. The 
testimony is contradictory as the exact location of two of these men at 
the time the investigators spoke to Mr. Norris after the sale. Mr. Ste- 
phens testified that Mr. Norris and one other ring man were near the 
scale. Presumably this was Keith Smith for it is uncontroverted that 
Gary Knight had left. Mr. Stephens testified that he asked Mr. Norris to 
have the three men who were last on the scale return to it dressed in the 
same manner and have the same equipment with them that they had 
during the sale. There is no doubt about it, and Mr. Norris admitted on 
questioning by the Judge, that he knew the investigators were going to 
conduct a test of the balance of the scale. 

According to Mr. Stephens, who made a note of the time, the test bal- 
ancing commenced at 4:15 p.m.. This is just five minutes after the last 
sale. Other testimony is to the effect that the interval may have been a 
few minutes longer, however, it was all based on recollection and in any 
event was not materially different. During this short interval Gary 
Knight was sent for. 

Mr. Gary Knight is both an auctioneer and a ring man. On cross-exam- 
ination he testified positively that he knew how to balance a scale and, in 
general, knew the law required the weighmaster to do it every fifteen 
minutes. Gary Knight testified that when he got back on the scale, he 
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was not wearing a nylon ski jacket he had previously worn while on the 
scale, that he had relieved himself, and that he did not have his prod 
stick with him. He also stated that he had cleaned his shoes of accumu- 
lated waste matter. He testified that no one told him to bring back his 
jacket, stick, or anything else. 

Keith Smith testified that he left the ring after the sale and was re- 
called later after he had cleaned his shoes, disposed of his stick, and re- 
lieved himself. He testified that he was informed on his recall that the 
scale was to be checked. The effect of his testimony was that he got back 
on the scale without his stick. 

Mr. Keith Smith is both an auctioneer and a ringman. On cross-exam- 
ination he testified that he knew how to balance a scale and described 
the method. He further testified that the scale had to be balanced period- 
ically because of the “foreign matter” on it. However, he testified that 
neither of the investigators asked him whether he had on all the accoun- 
terments or all the paraphernalia with him that he had when he was on 
the scale at the time of the sale. 

Mr. Robert Norris testified that when he got back on the scale for the 
balance test neither he or the other two men had their sticks with them; 
that he knew at the time of the test weighing that the other men did not 
have all of their equipment with them. He further testified that he was 
not requested by either of the investigators to have the same equipment, 
or to be dressed the same, as when on the scale during the sale, and that 
after the test he advised the investigators for the first time of the al- 
leged shortage in equipment and other facts to explain any weight dif- 
ference which could account for any back-balanced condition of the 
scale. In response to questions from the Judge, Mr. Norris stated that he 
knew of the purpose and significance of the test. 

In consideration of the knowledge of the 3 men on the scale as to the 
significance of the scale test, and the expertise of the investigators con- 
ducting it, we find, on the basis of the credible evidence of record, that 
the investigators instructed Messrs. Norris, Knight and Smith to get 
back on the scale equipped as formerly so that they could conduct a scale 
check. We further find that they conducted this test in the belief that 
the weight of the men on the scale was the same as during the sale. Yet, 
we, also, find that they did not ascertain whether this was, indeed, the 
fact. It would have been comparatively simple for them to have moved 
onto the sale ring after completion of the last sale while the men were 
still on the scale, or at least had not departed the scene, to have definite- 
ly established their exact weight when on the scale. As the evidence dis- 
closes, they relied completely on the men to assure the fact that they 
weighed the same, and assumed this fact which they should have, and 
could have, established with certainty. The fact of the same exact 
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ter cows, except for one draft of 7 calves which were reweighed at the re- 
quest of Mr. Norris. As noted later herein, however, many of the animals 
were feedlot heifers — not slaughter cattle. This raises some doubt about 
the selection process. 

Mr. Stephens had nothing to do with the selection process, but con- 
fined his actions to operating the scale and completing the reweight 
scale tickets. Mr. Eastham was assisted by Mr. Richard Murphy in col- 
lecting the cattle and moving them to the scale. Eastham’s testimony, on 
direct examination commencing on page 35 of the transcript is as fol- 
lows: 


“JUDGE LIEBERT: All right, what did you do? 


THE WITNESS: (Eastham) I selected slaughter cows from pens 
that did not contain feed or water facilities. 


Q. (By Mr. Kahan) Did you check the facilities that these cattle 
were in? 


A. I check the facilities of all the cattle that I recall except one 
small pen of black calves, came from pens that did not contain 
water or feed facilities. The pen with the black calves, as I re- 
call, had water facilities only. 


Now, in requesting these cattle, did you make your desire re- 
ceiving cattle which had been without feed or water, known to 
the market employees? 


I did not. 


Did the employees say whether these cattle had been moved— 
let me rephrase the question, do you know whether these cat- 
tle had been in that particular pen from the time they were 
sold at the sale? 


I can’t swear to it because I was not back there. 


Now, after you selected the cattle for reweighing with the as- 
sistance of the employee, what did you do? 


He and I, together, took the cattle out of these pens, as I de- 
scribed, and drove them onto the scale where they were 
weighed. Following the weighing, they were returned to the 
same pen they were taken out of and then obtained cattle from 
another pen. The same procedure several times. 


And you reweighed each of these cattle to check the weights? 
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We reweighed the cattle as they had been purchased, in other 
words, the cattle had been purchased single head, as I recall, 
perhaps some double head, but identifying the cattle, we re- 
weighed them on our check-weight in the same manner that 
they had been sold across the scale. For instance, the seven 
calves, as I recall it, if there were seven that had been on wa- 
ter, were reweighed together as one weight. 


Now, did you make scale tickets during this reweighing? 
I did not. 
Were scale tickets made? 


Scale tickets were made.” 


It is significant to note that the method of selection of the animals for 
reweighing had no relationship whatever to the order in which they 
were originally weighed at time of sale. 

Mr. Richard Murphy’s regular job at the stockyard in 1975 was a sort- 
er of livestock; he sorted the cattle in preparation for sale. He did not 
work normally in the back pen area where cattle are held after sale. He 
testified that he never saw Eastham in any of the pens from which the 
cattle were taken for reweighing. The following excerpt from page 377 
of the transcript includes his statement of his instructions from East- 


ham: 


“Q. 


Did you assist in any way in assembling the livestock that 
were check weighed? 


Yes. 
Which one of these fellows did you help? 
Well, Mr. Eastham. 


Now, did Mr. Eastham give you any particular instructions 
about what kind or type of livestock that he wanted? 


He just got some stuff out of different buyers’ pens. 
But, he did not give you any express instructions? 


He just told me the numbers, like the numbers he wanted or 
just a matter of cows. 


Did he accompany you down that so-called north alley? 
Yes. 
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Q. Off which side of the alley, out of pens, on which side of the al- 
ley were these cows taken? 


A. It would be the east side.” 


One fact emerging from the testimony of the two men involved in the 
selection process is that Eastham did not tell Richard Murphy that he 
wanted cattle only from dry pens. He relied completely on his own obser- 
vation to determine whether or not the pens from which the cattle were 
taken were dry pens. All of the other witnesses, including Richard Mur- 
phy, as discussed later herein, testified to the contrary, i.e., that some of 
the pens from which the cattle were taken for reweighing had water fa- 
cilities. 

23. In the context of this case the availability of food and water after 
sale to the animals reweighed becomes significant. On reweighing, as 
disclosed later herein, some of the animals showed a weight gain. This is 
a principal reason for Complainant’s contention that the animals were 
improperly weighed at time of sale. Some of the pens were known to 
have water available. The weight gains on some of the animals could 
have been accounted for by their having drunk water after sale just as 
well as by short-weighing originally, i.e., on a back-balanced scale, which 
would have caused them to show a gain on reweighing. The salient fact 
is, were the pens from which the cattle were taken dry pens? 

24. In all, as shown by Complainant’s Exhibit No. 11, eighteen sepa- 
rate drafts of animals were reweighed. Fifteen of these were for single 
animals, 1 draft was for 2 animals, 1 draft was for 7 calves, and 1 draft 
was weighed but information was not completed on the Exhibit. This Ex- 
hibit identifies the purchasers of these cattle by number. Six were pur- 
chased by (#46); 6 by (#30); 3 by (#92); 2 by (#60); and the other by the 
Stockyard itself (7 calves). 

Uncontroverted evidence discloses that for record and identification 
purposes, purchaser #46 refers to Mel Gray; #30 refers to Kendall Oden; 
#92 refers to Richard Morey; and #60 refers to Mike Murphy. 

It is noted that Complainant’s Exhibit #11 discloses that the first 6 
cattle shown thereon incorrectly associates #46 with Mike Murphy. The 
preponderance of the evidence discloses that #46 was a purchase number 
of Mel Gray — not Mike Murphy. The findings further made herein as- 
sumes a correction to Exhibit #11 in this regard. 

Eliminating the reweighing of the 7 calves which were acknowledged 
to have come from a watered pen, and the 1 draft for which information 
was not complete on Exhibit No. 11, leaves 16 drafts for consideration. 
Of these, 10 drafts were shown on Exhibit 11 to be heavier by 5 to 15 
pounds than the weights shown on the original scale tickets. The remain- 
ing 6 drafts showed either no weight gain, or an actual loss from the 
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weights shown on their original scale tickets. The Complainant, disre- 
garding the latter 6 drafts, charged Respondent with underweighing the 
10 drafts which showed weight gains — solely because it was concluded 
a) that all animals selected for reweighing came from dry pens, and b) no 
animals from dry pens could show weight gains, therefore, the 10 drafts 
must have been underweighed originally. But this approach begs the 
question of what the significance of the 6 drafts which did not show 
weight gains, and whether or not the pens were dry pens. 

25. Complainant’s Exhibit No. 4 is comprised of photo copies of each 
of the reweight scale tickets for the 10 animals referred to and selected 
out of the total test results as being originally underweighed. Complain- 
ant’s Exhibit No. 5 is comprised of the original company scale tickets for 
the corresponding animals. Examination of the tag numbers on each of 
the animals shown on the scale tickets enables one to make this correla- 
tion. The tag numbers on the cattle reweighed, as shown on Complain- 
ant’s Exhibits, together with the purchaser’s identification numbers, fur- 
ther enables one to verify the purchaser of each individual animal. 

Complainant’s Exhibit No. 20 is the Ring Sheet which shows the total 
sales of cattle on November 17. Examination of it shows that in all there 
were 127 separate drafts of animals weighed and sold. This Exhibit No. 
20 verifies the association of each animal weighed with a particular pur- 
chaser. The 10 animals selected from the reweighing results shown on 
Complainant’s Exhibit No. 11, which are used to support Complainant’s 
charges of misweighing on November 17, 1975, are thus identified, and 
the identification is verified. 

26. The 10 animals selected from the total test results which are set 
out in Complaint were some of those purchased by Mel Gray, (4); Ken- 
dall Oden, (1); Richard Morey, (3); and Mike Murphy, (2). Complainant’s 
Exhibit #20, the Ring Sheet, also shows the total sales of cattle by the 
stockyard by sequence on November 17, 1975. Since each buyer has an 
identifying number, an analysis of Exhibit #20 discloses that on this day 
a total of 4 cattle were sold to Richard Morey under (#92); 3 cattle were 
sold to Mike Murphy under (#60); 17 cattle were sold to Mel Gray under 
(#46); and 19 cattle were sold to Kendall Oden under (#30). Using Com- 
plainant’s Exhibits Nos. 20 and 11, we have established the sequence of 
the Original weighing of the 18 drafts of animals reweighed as follows: 
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Original Weighing Sequence of Animals Reweighed 
(Complainant’s Exhibit 11 and 20) 
Gain or Loss 
Original Weighing of Weight on 
Animal # Purchased by Sequence Reweighing 
648 #46 (Mel Gray) +5 
No tag #46 (Mel Gray) - 5 
045 #46 (Mel Gray) +10 
No tag #46 (Mel Gray) + 5 
070 #46 (Mel Gray) 0 
043 #46 (Mel Gray) + 5 
7 calves, Respondent’s Stockyard 
No 
number Purchase - 5 
003,004 #30 ‘Kendall Oden) 84 -10 
010 #30 (Kendall Oden) ce 0 
030 #30 (Kendall Oden) 63 0 
076 #30 (Kendall Oden) 99 +15 
079 #30 (Kendall Oden) 95 - 5 
024 #30 (Kendall Oden) 68 None 
recorded 
085 #92 (Richard Morey) 121 +10 
068 #92 (Richard Morey) 105 + 5 
052 #92 (Richard Morey) 124 +10 
075 #60 (Mike Murphy) 98 + 5 
009 #60 (Mike Murphy) 100 +10 

27. As noted supra, whether or not the cattle reweighed came from 
dry pens is an essential element to support Complainant’s charge. Both 
of Complainants’ witnesses testified that they did. Their testimony is, 
however, contradicted by other evidence. 

Mel Gray (#46) is a salaried buyer for E. W. Knip Packing Company. 
He is a large and regular purchaser at the Stockyard. He testified that he 
buys feedlot heifers under the identification #46, and killer cows under 
identification #45. Both of these types are routinely kept in separate but 
adjoining pens after purchase, both of which have water and feed facili- 
ties. He also testified that he has watered pens assigned to him because 
sometimes his animals are not picked up on the same day as purchased, 
so they need water. Without hesitation he testified that all of his pur- 
chases on November 17, 1975, had been put in watered pens. It is noted 
that in addition to the #46 purchases made on November 17, Mr. Gray 
made some purchases of killer cows (#45), none of which were re- 
weighed. 
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Other witnesses including Mr. Norris, Mr. Kendall Oden, Mr. Bob 
Weber, and Mr. Jay L. Ross testified that Mel Gray’s purchases were al- 
ways put in watered pens as a routine matter. Of special significance is 
the testimony of Mr. Jay L. Ross, who was the man in charge of penning 
cattle after they come out of the sale ring. He was operating in this ca- 
pacity on November 17, 1975. He testified that substantial buyers have 
regular pens assigned to them. He verified the fact that #46 is the iden- 
tification of Mel Gray’s feedlot heifer purchases and that these were al- 
ways put in a watered pen. Additionally, Mr. Richard Murphy, who 
helped select the cattle for reweighing, testified that the pen from which 
he took Mel Gray’s cattle for reweighing had water facilities in it. 

On the basis of the conflicting oral testimony alone, we can come to no 
reasonably certain conclusion about the condition of the pen from which 
Mel Gray’s cattle were taken for reweighing. The preponderance of the 
evidence, however, would support Respondent’s contention that the pen 
from which Mel Gray’s cattle were taken had water facilities. We turn 
then to other evidence for some corroborative facts. 

It is noted, supra, that using identification #46, Mel Gray purchased 
17 heifers on November 17, 1975, (Complainant’s Exhibit No. 20). Since 
this is not a large number of cattle we can readily assume that they were 
all put in the same pen. Complainant’s Exhibit No. 11 shows that 6 of 
these cattle were taken from the pen and reweighed, with the results as 
shown on Complainant’s Exhibit No. 11, i.e., 1 showed a weight gain of 
10 pounds, 3 showed a weight gain of 5 pounds, 1 showed no gain at all, 
and 1 showed a weight loss of 5 pounds. Turning then to the weighing se- 
quence chart in Finding of Fact 26, we note that Cow No. 070 purchased 
by Mel Gray, and which was weighed next to last (126th) at the sale only 
a few minutes before reweighing, showed no gain at all. 

28. The significance of the check-weight of Cow No. 070 is that it does 
not corroborate Complainant’s contention that the scale was back- 
balanced by 18 pounds at the time of last sale, otherwise this animal 
would have shown a gain of roughly 18 pounds on reweighing. It did not. 
It is unrealistic to find that this animal would have shrunk 20 pounds in 
the short period since its original weighing. (See Finding of Fact 19). Yet 
such as assumption is necessary to establish verification of the condition 
of the scale at the last weighing. A more scientific reweighing method 
would have taken the last several animals originally weighed and check 
weighing them. 

The fact that some of Mel Gray’s cattle showed gains on reweighing 
does not of itself clearly indicate a dry condition of the pen from which 
they were taken and so establish the fact of an original short-weighing, 
because it does not explain why other cattle taken from the same pen did 
not also show similar weight gains. If there is any merit to Complain- 
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ant’s hypothesis, it must demonstrate consistent results. The converse is 
also true. The average range of shrink, as well as the range of gains on 
reweighing of the cattle can be accounted for only if the animals were 
taken from a wet pen, but cannot be accounted for if they were taken 
from a dry pen in the absence of other established or corroborative facts. 

29. We turn next to examination of the cattle purchased by Kendall 
Oden, #30. In all he purchased during the day a total of 19 cattle. Com- 
plainant’s Exhibit No. 11 discloses that 6 of these were reweighed with 
the test results shown on Exhibit No. 11. Of these 6, information for 
only 5 is complete. Of these 5, 2 showed no gain at all and 2 showed a 
loss of 5 and 10 pounds, respectively. The remaining one, Tag No. 076, 
showed a gain of 15 pounds. Yet it alone of all the cattle was selected out 
of the total results as proof of underweighing! 

The facts disclose Mr. Kendall Oden (#30) is a large and routine buyer 
at the Stockyard for Tama Packing Company. He testified that he al- 
ways puts his purchases of slaughter cows on water after sale to avoid 
shrink. He explained that he wants to turn his animals over to his princi- 
pal without excessive shrink. He has a regular pen assignment for con- 
venience of his loaders. He has a separate pen for bulls which does not 
have water, but the cow pen always has water. He testified without res- 
ervation that his cow purchases on November 17 had been put in a 
watered pen. Other witnesses including Mr. Norris, Mel Gray, Bob 
Weber, and Jay L. Ross, all testified that as a routine matter Oden’s pur- 
chases of slaughter cows were always put in a watered pen. We attach 
great weight to the testimony of Mr. Ross because of his function. 

Again, as in the instance of the purchases of Mel Gray, and for the 
same reason, the preponderance of the oral testimony is that the pen 
from which Kendall Oden’s animals were taken for reweighing con- 
tained water. The total results of the reweighing does not establish 
either the fact of an original short-weighing or that they must have been 
taken from a dry pen for reweighing. 

30. Complainant’s Exhibit No. 11 discloses that 3 of the total of 4 cat- 
tle purchased by Richard Morey (#92) were reweighed. (#92) was the 
number used by Morey to identify his purchases of feedlot heifers. All 
three of these showed weight gains, 2 of 10 pounds each, and 1 of 5 
pounds. With respect to these animals, Mr. Richard Murphy testified 
that he, personally, purchased 2 or 3 of these animals for Mr. Morey at 
his instructions, and that the pen in which these animals were put con- 
tained water facilities. 

One of these animals, Tag No. 052 was the fourth from last in the ori- 
ginal weighing sequence. Again, if the scale has been back-balanced by 
18 pounds, this animal should have shown a gain of approximately that 
amount on reweighing. It showed a gain of only 10 pounds. We doubt 





762 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 40 A.D. 736 

that it would have shrink so much as 10 pounds if originally under- 
weighed by 18 pounds in such a short time between weighing and re- 
weighing. However, if water were available it could easily have drunk 10 
pounds of water. Moreover we note that the other two cattle which were 
weighed from the same pen showed comparable weight gains which can 
more readily be accounted for if the animals came from a wet pen than a 
dry one—altho, patently, this is only conjecture. 

Again, we give great weight to the testimony of Jay L. Ross with re- 
spect to these animals. He testified that all of Richard Morey’s purchases 
always go to watered pens because Morey does not always pick up his 
cattle after a sale. And Ross is the one who is in charge of penning cattle 
after a sale. His testimony and that of Mr. Norris corroborates that of 
Richard Murphy who took the cattle from the pen. We think that the 
preponderance of the evidence indicates these animals came from a pen 
containing water. 

31. Complainant’s Exhibit No. 11 discloses that 2 of the 3 cattle pur- 
chased by Mike Murphy, (#60) were selected for reweighing. One of 
these showed a gain of 10 pounds and one showed a gain of 5 pounds on 
reweighing. They were weighed in sequence 98 and 100 in a series of 127 
weighings. 

The testimony indicates that Mike Murphy is not a regular buyer, or a 
large customer. For this reason he had no regularly assigned pen which 
was well known. No one at the stockyard remembered what kind of pen 
these particular animals were taken from for reweighing. 


We have Mr. Eastham’s general testimony that all cattle were taken 
from dry pens. Yet, we have in the instances of the purchases of Mel 
Gray, Kendall Oden and Richard Morey found this uncorroborated and 
directly contradicted. As a consequence, we cannot relay upon the testi- 
mony of Mr. Eastham in this one instance solely because the other wit- 
nesses had no specific recollection of the fact. However, we do give great 
weight to the testimony of Mr. Jay L. Ross in this matter. He testified 
that Mike Murphy was a small quantity purchaser with no regularly as- 
signed pen. He stated that as a general practice he put purchases of a few 
animals by non-regular purchasers in the small pens in the yard, and 
that these small pens did not contain water. He indicated no specific 
knowledge of the particular purchases of Mike Murphy on November 17, 
but, likewise, did not recall any particular reason why these would have 
been a deviation from the usual practice of putting such animals in one 
of the small unwatered pens. 

The preponderance of the evidence presented with respect to these two 
cattle would indicate that they were put in a dry pen after original 
weighing. In the time sequence of their original weighing we can con- 
struct a time period of at least one hour between the original weighing 
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and the reweighing. The increases in weight of 5 pounds and 10 pounds, 
respectively, of these animals would indicate an original under-weighing 
of these animals by at least that amount, plus what would have been nor- 
mal shrinkage. 

32. Much testimony was concerned with Respondent’s attempt to 
establish that the weight test and the original weighings could have been 
influenced by gusts of wind which from time to time were stated to have 
been prevalent on November 17, 1975, and which could have had an un- 
balancing effect on the scale. We discredit this because it is obviously 
pure argument, but, more importantly, because Respondent’s Exhibit 
No. 9, the official Weather Report for November 17, 1975, shows that 
the wind speed on the afternoon of that day was comparatively constant, 
ranging between 7 and 9 knots — from 1352 hours to 2348 hours. Fur- 
ther, the fact of any wind or its effect on the operation of the scale had 
not even been surmised by the weighmen or the investigators on Novem- 
ber 17, 1975. In their collective experiences this fact would not have 
gone unnoticed if it was material. 

33. In his testimony the weighman, Mr. Dwight Gillworth, admitted 
that he did not show the time of zero balance check on any of the scale 
tickets. This was one of the matters referred to in the “warning letter” 
and is specifically covered in the “Instructions for Weighing Livestock.” 
Without doubt, had this practice been followed at the Stockyard a large 
measure of the question about operating an improperly balanced scale 
would have been obviated. The testimony of the witnesses, including Mr. 
Gillworth, that he balanced the scale at frequent intervals is without 
much weight, because the proof of the fact is in following the specific re- 
quirements of the Instructions — which were known. Following the In- 
structions is the sure way of demonstrating compliance to all concerned. 

34. Complainant charges that Respondent kept accounts and records 
which did not fully and correctly disclose all transactions in its business, 
in that it kept scale tickets showing false weights for livestock, and that 
it paid consignors on the basis of such false weights. The only evidence 
presented, which was not controverted, is that Respondent did make and 
keep the original scale tickets for Morey’s cattle (which were mis- 
weighed) and did pay the consignors on that basis. There was no evi- 
dence adduced that the records were otherwise falsified, or that the pay- 
ments to consignors were otherwise incorrect as deviating from the obli- 
gations which were established by the original scale tickets. 


CONCLUSIONS 


At a prehearing conference held just prior to the oral hearing in this 
matter, Respondent raised an objection to charging Respondent with the 
violations alleged to have occurred on May 20, 1974, because Respond- 
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ent was not in existence on that date, having been incorporated later on 
April 2, 1975. The charge in the complaint was made against the corpo- 
ration only. At the hearing, conclusive proof of the date of the incorpora- 
tion of Respondent was presented. (Respondent’s Exhibit No. 20.) Com- 
plainant’s attorney did not move to amend the complaint. On motion 
made to strike the charges in the complaint as they related to alleged 
facts on May 20, 1974, no objection was raised by Complainant’s at- 
torney. Accordingly, the allegations with respect to May 20, 1974, were 
stricken. 

We are constrained to note that within a short time following the 
investigation of May 20, 1974, the agency did not proceed to charge Mr. 
Norris with violations of the Act on the basis of the investigator’s report 
for the purposes of imposing a sanction, but chose instead the alterna- 
tive method of issuing a “warning letter.” This was not followed up until 
a year and a half later. We conclude, therefore, that the agency should 
be, by its own deliberate action, estopped from now bringing charges re- 
lating to incidents on May 20, 1974. 

At the hearing we allowed testimony and evidence relating to events 
and practices at the Stockyard prior to April 2, 1975, to ascertain 
whether there was a reasonable basis for the issuance of the “warning 
letter,” as well as to ascertain whether the individuals who operated and 
managed the Respondent’s corporation had knowledge of the practices 
at the Stockyard to which the agency objected in its “warning letter.” 
Having found this in the affirmative, we conclude that the President of 
the Respondent’s corporation, Mr. Robert Norris, who was also the man- 
ager of the company prior to its incorporation, was directly on notice to 
take the actions indicated in the “warning letter” to comply with the Act 
and the Regulations in the particulars specified. 

In connection with the charges of underweighing cattle on November 
17, 1975, the agency relies on its investigators report (Complainant’s Ex- 
hibit No. 11). The agency conclusion from that report is simply that, if 
cattle are correctly weighed and placed in a pen without food and/or 
water, they cannot on reweighing show a weight gain. This general con- 
clusion is not questioned. What is questioned is whether the cattle on 
that day were correctly weighed originally, and whether or not the pens 
in which the cattle were taken for reweighing were dry pens so as not to 
distort the results obtained by comparisons of the original weighing and 
the reweighing and the conclusion to be drawn therefrom. 

The Findings of Fact disclose that one can reasonably conclude from 
the preponderance of the evidence that two of the cattle reweighed, i.e., 
those purchased by Mike Murphy on November 17, 1975, were originally 
underweighed. As of consequence of this, the resulting records and bill- 
ings based thereon were not correct. This does not imply, however, a 
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deliberate falsification of the records. Nevertheless, the fact remains 
that, whatever the reason, the consignors of this livestock for sale were 
disadvantaged. 

Misweighing of livestock and the issuance of incorrect billings based 
upon incorrect scale weights has consistently been held to constitute un- 
fair and deceptive practices in violation of section 312 (a) of the Act (7 
U.S.C. 213 (a)) and § 201.49 and § 201.55 of the Regulations issued 
thereunder. (See In re Overland Stockyards, 34 A.D. 1808 (1975) and 
cases cited therein). 

The Findings of Fact further disclose that the time of zero balancing of 
the scale by the weighman was not entered on the scale tickets at any 
time on November 17, 1975, as prescribed in the “Instructions for 
Weighing Livestock” and § 201.73-1 of the Regulations (9 C.F.R. 
201.73-1). The importance of compliance with this Regulation was spe- 
cifically called to the attention of Mr. Norris in the “warning letter.” The 
obvious purpose of this Regulation is to assist a stockyard operator in 
making reasonably certain that his routine weighing operations will re- 
sult in conformity with the Act — which requires accurate weighing of 
livestock. To ignore, or fail to follow, the prescribed routine practice 
leads to the kind of action with which we are here concerned. Had the 
Regulation been followed it is probable that the misweighing of Morey’s 
cattle would not have occurred, and much of the suspicion attached to 
the weighing of other animals might have been avoided. The careless or 
intentional disregard of the requirement to comply with this Regulation, 
while not in itself a direct violation of the Act, does, nevertheless, im- 
pute to the ancillary acts of misweighings a sense of wilfullness which 
the Judicial Officer has held to be reprehensible. (See Jn re J. A. Speight, 
etal., 33 A.D. 280, 302, 303 (1974). 

The Complainant has requested the imposition of a cease and desist 
order and a suspension of Respondent’s registration for a period of 45 
days for the violations as charged in the complaint. However, we have 
found that the evidence supports only a small portion of the alleged mis- 
weighings. For that reason we consider the requested sanction of 45 
days suspension to be excessive. We conclude, in consideration of all the 
circumstances presented, that a suspension of 10 days, coupled with a 
cease and desist order, is proper and is consistent with the sanction 
policy of the agency. 

The Findings of Fact and Conclusions herein were made after full con- 
sideration of the entire record and are based upon the more credible and 
probative, as well as the preponderance of the evidence presented. All 
motions, requests, or arguments which are not specifically mentioned 
herein, and which are inconsistent with the Findings of Fact and Conclu- 
sions, are denied. 
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ORDER 


Respondent, its officers, directors, agents, and employees, in connec- 
tion with the purchase or sale of livestock in commerce, shall cease and 
desist from: 

(1) Weighing livestock at other than the true and correct weights; 

(2) Issuing scale tickets, buyer’s invoices, or accounts of sale on the 
basis of false and incorrect weights; 

(3) Assessing or collecting a purchase price for livestock on the basis 
of weights other than the true and correct weights; 

(4) Paying consignors the proceeds of the livestock on the basis of 
false and incorrect weights; and 

(5) Failing to operate livestock scales owned or controlled by Respond- 
ent in accordance with the regulations under the Act constituting IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK. 

Respondent shall prepare and keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions involved in its 
business under the Act, including, among others, scale tickets, accounts 
of sale, pen sheets, and buyer’s invoices which show the true and correct 
weights of livestock sold by Respondent, in commerce, on a weight basis. 

Respondent is suspended as a registrant under the Act for 10 days. 

This Order shall become effective on the sixth day after this Decision 
and Order becomes final, Provided, however, that if by any means or de- 
vice whatever, all or part of the suspension period is not effectively 
served during the period indicated above, the effective date of the begin- 
ning of the suspension period (or the part thereof not effectively served) 
shall be the date fixed by a court of competent jurisdiction which issues 
an appropriate order with respect thereto. Copies hereof shall be served 
upon the parties. 

This Decision and Order become final without further proceedings 35 
days after service hereof unless appealed to the Judicial Officer by a 
party hereto within 30 days after service, as provided in sections 1.142 
and 1.145 of the Rules of Practice (7 C.F.R. 1.130 et seq.). 


SUPPLEMENT TO INITIAL DECISION — 
AND AMENDED ORDER FOLLOWING HEARING ON REMAND 


Oral hearing on this matter was initially held July 19 and 20, 1977, in 
Kirksville, Missouri. On May 4, 1979, Administrative Law Judge John 
G. Liebert issued his decision which was appealed to the Judicial Officer 
on July 23, 1979. On August 22, 1979, the Judicial Officer issued an Or- 
der remanding the matter for the taking of further evidence on the sole 
question of whether Mike Murphy or Mel Gray was the purchaser of six 
animals on November 17, 1975, under the identification No. 46. He also 
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fixed the sanction to be imposed on respondent depending on the find- 
ings to be made on the question after receipt of additional evidence. 

The hearing pursuant to the remand was held on July 16, 1980, in 
Lancaster, Missouri. Respondent was represented by William Y. Frick, 
Esq., Kirksville, Missouri, and complainant was represented by Allan R. 
Kahan, Esq., Office of the General Counsel, United States Department 
of Agriculture, Washington, D.C. Following the conclusion of the hear- 
ing, counsel for both parties filed Proposed Findings of Fact and Briefs. 

An answer to the question presented has significance to the Judicial 
Officer because he has difficulty with the finding of the Administrative 
Law Judge that the preponderance of the evidence (consisting of oral 
testimony) discloses that #46 was a purchase number of Mel Gray — not 
Mike Murphy, when all (sic) of the documentary evidence shows that 
Mike Murphy was the purchaser of the six animals under #46 on Novem- 
ber 17, 1975. 

In the light of facts developed to date the only objective value of the 
instant hearing is to develop further evidence to assist in determining in 
which particular pen the six animals were probably held between the 
time they left the sales ring and the time they were reweighed by the 
agency investigators. The Administrative Law Judge found initially 
that if they were held in a pen containing water and/or feed that they 
would probably have drunk or eaten, which would account for their 
added weight on reweighing. Some pens had feed and water troughs, 
others did not. No written records were adduced at the initial hearing to 
show as a general practice in which particular pens animals were held 
after they left the sales ring. Evidence of written records seen by investi- 
gators did indicate that Mike Murphy paid for the six animals in ques- 
tion. The Ring Sheet shows that these animals were bid-in by #46. (It 
was the established custom of stockyards to use numbers for identifica- 
tion of purchasers). The Administrative Law Judge found the evidence 
uncontroverted (Finding #24) that #46 was the identification number of 
Mel Gray. In particular point the findings in the initial decision were 
concerned with determining who was the successful bidder for the cattle 
in an effort to determine how they were penned. Oral testimony of 
stockyard workers was to the effect that Mel Gray, #46, had a regular 
pen assigned to him which contained water facilities, and that all of his 
purchases under #46 went to this particular assigned pen. In contrast, 
the investigators testified that the animals selected for reweighing were 
taken only from pens containing no watering facilities. They were not 
cognizant of the particular pen numbers. The finding in the initial deci- 
sion was to the effect that the testimony of the investigators was less 
reliable that the preponderance of the evidence to the contrary. (Finding 
#31). 
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Unfortunately the question raised by the Judicial Officer for elucida- 
tion at the present hearing is pregnant with an assumption of fact, not 
indulged in by the Administrative Law Judge, i.e., that the person who 
ultimately paid for the animals was the person who bid-in the animals at 
the sale, or that such fact of payment had control over penning proce- 
dures at the time of the auction. Therefore, in addition to the documen- 
tation on payment, the range of evidence taken at the instant hearing 
probed the sequence of the stockyards procedures and penning opera- 
tions in an effort to arrive at an honest judgment from the preponder- 
ance of the evidence as to whether or not the six animals reweighed were 
or were not taken from a watered pen. 


ADDITIONAL FINDINGS OF FACT 


1. The documentary evidence presented by complainant’s witnesses 
establishes that the six animals in question were paid for by Mike 
Murphy. Respondent did not seriously controvert this. Indeed, Mel Gray 
stated this was so. Complainant presented no other evidence. 

2. Robert Norris, the manager of respondent, testified that Mel Gray 
had regular purchaser numbers assigned to him which he used at all 
times pertinent, including on November 17, 1975, and that no one else 
used his number if he were in attendance at the sale (R.T. 34). Norris 
further testified that he personally was present throughout the sale on 
November 17, 1975; that Mel Gray was in attendance among the pur- 
chasers that day and purchased livestock; that Mel Gray’s regularly as- 
signed buyer numbers were 45 and 46; that he bid for, and had struck off 
and sold to him in the ring, livestock under such numbers; that on 
November 17, no person other than Mel Gray caused livestock to be 
struck off to him under buyer number 46 (R.T. 62-64). Norris further 
testified that Mel Gray, under buyer number 46, had a pen regularly as- 
signed to him to which all livestock purchased by him were routed when 
purchased under that number, and that such pen was a watered pen 
(R.T. 64). 

3. Robert Norris further testified that the mechanics of the penning 
process in effect on November 17, 1975, were that an employee named 
Jay Lee Ross stood outside the ring at a microphone connected to loud 
speakers in the pens, and that when an animal was struck off to a num- 
bered purchaser, Ross relayed that number down to the yard man who 
opened the appropriate pen gate to receive the animal (R.T. 64). He 
stated that cattle are invariably penned in accordance with the buyer 
number reflected on the scale ticket (R.T. 42-44). 

Norris also testified that the number shown on the “master sheet”, 
(complainant’s exhibit 19 (T. 237, 347), which was basically a running 
log of transactions in the ring, was prepared, along with a scale ticket, at 
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the actual moment of sale, and was always the number of the individual 
who actually bid the animal in at the time of sale in the ring. 

4. Norris further testified that the purchaser number shown on the 
ticket made out by the ring clerk at the time an animal is struck off and 
sold in the ring might be different from the purchaser number shown on 
the buyer’s invoice issued by the market cashier at the time the purchase 
was actually paid for. (R.T. 47, 48). This difference occurs because on 
many occasions the purchaser at the ring was acting for someone else 
who was not at the time known to the ring clerk. 

We find the testimony of Mr. Norris credible and uncontroverted. We 
find also that the described numbering identification practice, penning 
procedures, and paper flow for accounting for animals handled by the re- 
spondent stockyard conforms with our understanding of general stock- 
yard practices. 

5. Herschel Alexander testified that he was employed by respondent 
on November 17, 1975. It was his duty to pen animals after they had 
been sold in the ring. He testified that he determined where to pen the 
livestock from the number broadcast by Ross over a loud speaker. He 
testified that there was a pen to which stock purchased under #46 was 
always sent, and that pen had water in it (R.T. 87, 88). This witness had 
been sequestered and his testimony corroborated that of Norris. 

6. One of respondent’s witnesses, Dr. Fon Owings, identified himself 
as a licensed veterinarian who was performing veterinary services at re- 
spondent’s sale on November 17, 1975 (R.T. 89). He stated that the law 
required him to test all female livestock over eighteen months of age ex- 
cept those being shipped for slaughter (R.T. 90, 91). Livestock requiring 
testing were purchased by Mel Gray under buyer number 46 and were, in 
his long experience, always sent to the same pen, and that pen was a 
watered pen (R.T. 90, 91). He further stated that on November 17, 1975, 
he had gone to pen number 46 for testing purposes, and that some of the 
cattle he needed to test were being taken out of the pen for reweighing 
purposes, making it necessary for him to wait until the same were re- 
turned (R.T. 92). We find that Dr. Owings testimony corroborates that 
of the two preceding witnesses. It was not controverted. 


CONCLUSIONS 


On the basis of the above findings, which supplement the findings in 
the initial decision, we reaffirm our conclusion that the preponderance 
of the evidence taken at both hearings discloses that only two of the ani- 
mals reweighed by the investigators on November 17, 1975, were orig- 
inally underweighed. 

Consistent with the Judicial Officer’s ruling in his Order of Remand 
limiting the sanction to a cease and desist order only in the circum- 
stances as found herein, we amend our initial order. 
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AMENDED ORDER 


Respondent, its officers, directors, agents, and employees, in connec- 
tion with the purchase or sale of livestock in commerce, shall cease and 
desist from: 

(1) Weighing livestock at other than the true and correct weights; 

(2) Issuing scale tickets, buyer’s invoices, or accounts of sale on the 
basis of false and incorrect weights; 

(3) Assessing or collecting a purchase price for livestock on the basis 
of weights other than the true and correct weights; 

(4) Paying consignors the proceeds of the livestock on the basis of 
false and incorrect weights; and 

(5) Failing to operate livestock scales owned or controlled by respond- 
ent in accordance with the regulations under the Act constituting IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK. 

Respondent shall prepare and keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions involved in its 
business under the Act, including, among others, scale tickets, accounts 
of sale, pen sheets, and buyer’s invoices which show the true and correct 
weights of livestock sold by respondent, in commerce, on a weight basis. 

Copies hereof shall be served upon the parties. 

This Decision and Order become final without further proceedings 35 
days after service hereof unless appealed to the Judicial Officer by a 
party hereto within 30 days after service, as provided in section 1.142 
and 1.145 of the Rules of Practice (7 C.F.R. 1.130 et seq.). [The Decision 
and Order and Supplement to Initial Decision became final on June 24, 
1981.—Ed.] 


(No. 20,709) 


In re THOMAS ZAKRZEWSKI, SR. P & S Docket No. 5805. Decided 
June 1, 1981. 


Dealer—Bonding requirements—Suspension of registration—Civil 
penalty—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond. Respondent is suspended as a registrant for 
21 days and thereafter until in full compliance with the bonding requirements. Re- 
spondent is also assessed a civil penalty of $250.00. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent, Thomas Zakrzewski, Sr., wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Thomas Zakrzewski, Sr., hereinafter referred to as the respondent, 
is an individual whose business mailing address is R.R. #1, O’Neill, Ne- 
braska 68763. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce under the name of Tom Zak Trucking, 
Inc. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Thomas Zakrzewski, Sr., individually or through any cor- 
porate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging in any 
business in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 
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Respondent is suspended as a registrant under the Act for a period of 
21 days and thereafter until he complies fully with the bonding require- 
ments under the Act and the regulations. When respondent demon- 
strates that he is in compliance with such requirements, a supplemental 
order will be issued in this proceeding terminating this suspension after 
the expiration of the 21 day period. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is hereby assessed a civil penalty in the amount of $250.00 
(Two Hundred and Fifty Dollars). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,710) 


In re H. P. SCHMITT PACKING Co., INC. and H. P. SCHMITT, JR. P&S 
Docket No. 5818. Decided June 5, 1981. 


Packer—Deceptive practices—Invoices, false or incorrect—Accounts and 
records—Civil penalty—Consent 


Where respondents consented to an order to cease and desist from engaging in any practice 
to deceive or defraud the sellers of livestock; making false or incorrect entries on in- 
voices or accountings; issuing such invoices or accountings; and paying sellers on 
the basis of such invoices or accountings. Respondents are ordered to maintain com- 
plete and accurate records. Respondent. H. P. Schmitt Packing Co., Inc. is assessed 
a civil penalty of $3,500.00. 


Thomas Walsh, for complainant. 
Jerrald A. Crowell, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the act. This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
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oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, H. P. Schmitt Packing Co., Inc., (Schmitt Packing) is a 
corporation organized, existing and doing business under the laws of the 
State of Indiana with its principal place of business located at Decatur, 
Indiana. Schmitt Packing’s mailing address is Highway 27 North, Deca- 
tur, Indiana 46733. 

2. Schmitt Packing is, and at all times material herein was, engaged 
in the business of (a) buying livestock in commerce for purposes of 
slaughter; and (b) manufacturing and preparing meats and meat food 
products for sale and shipment in commerce. 

3. Schmitt Packing is, and at all times material herein was, a “packer” 
within the meaning of that term as defined in the act and subject to the 
provisions of the act. 

4. Respondent, H. P. Schmitt, Jr., (H. P. Schmitt) is an individual 
whose business mailing address is Highway 27 North, Decatur, Indiana 
46733. 

5. H. P. Schmitt is, and at all times material herein was, the principal 
owner of Schmitt Packing, and its President and Treasurer. At all times 
material herein, H. P. Schmitt established the business policies of 
Schmitt Packing, controlled its operations, and directed its activities. 

6. H. P. Schmitt is, and at all times material herein was, a “packer” 
within the meaning of that term as defined in the act and subject to the 
provisions of the act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, H. P. Schmitt Packing Co., Inc., its officers, directors, 
agents and employees, directly or through any corporate or other device, 
and respondent, H. P. Schmitt, Jr., individually or as an owner or officer 
of the respondent corporation or of any packer subject to the act, shall 
not: 

1. Engage in any act, practice or course of business for the purpose or 
with the effect of deceiving or defrauding the sellers of livestock; 
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2. Make or cause to be made false, incorrect or inaccurate entries in 
accounts of purchase, invoices or any other document evidencing or pre- 
pared in connection with the purchase of livestock; 

3. Issue or cause to be issued accounts of purchase, buyer invoices or 
any other documents evidencing or prepared in connection with the pur- 
chase of livestock, which fail to show complete and accurate information 
concerning such purchases of livestock and the settlement therefor, in- 
cluding the price, the weight, a full explanation of any condemnations, a 
full explanation of any adjustments made in the determination of the 
purchase price, and such other facts as may be necessary to show fully 
the true nature of each transaction; and 

4. Pay the sellers of livestock on the basis of false, incorrect or inaccu- 
rate invoices or accountings. 

Respondents shall keep and maintain accounts, records and memoran- 
da which completely and accurately disclose the nature of all transac- 
tions involved in their business operations as a packer. Specifically, re- 
spondents shall keep and maintain (1) accounts of purchase, invoices or 
similar permanent record showing complete and accurate details of all 
livestock purchases and the determination of the final settlement 
amounts and payment thereof; and (2) a daily kill record sufficient to 
show the date of slaughter and the identity of each seller's livestock. 

Respondents shall keep and maintain a complete record of all com- 
plaints received from the sellers of livestock concerning or related to re- 
spondent’s determination of the final settlement price for such livestock 
and the payment therefor, for a period of two (2) years after such com- 
plaint is received, including, but not limited to the following infor- 
mation: 

(a) Name and address of complainant; 

(b) Date of receipt of the complaint; 

(c) Transaction about which the complaint is received; 
(d) Exact nature of the complaint; 

(e) Disposition of the complaint; and 

(f) Date of disposition of the complaint. 

Respondent, H. P. Schmitt Packing Co., Inc., is assessed a civil penalty 
in the amount of Three Thousand Five Hundred Dollars ($3,500.00) pay- 
able by certified check or by money order made to the order of the Treas- 
urer of the United States. 

The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondents. Copies of this decision and 
order shall be served upon the parties. 
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(No. 20,711) 


In re EDWARD E. RELLICK, BELKNAP LIVESTOCK MARKET, INC., INDI- 
ANA LIVESTOCK AUCTION, INC., ROBERT B. STAINBROOK, PATRICIA 
E. LOOMIS, and WILLIAM C. DOYLE. P & S Docket No. 5660. De- 
cided June 8, 1981. 


Market agency—False or deceptive pretense—Misrepresentation— 
Invoices, false or incorrect—Accounts and records—Suspension of 
registration—Consent 


Where respondent Indiana Livestock Auction, Inc. consented to an order to cease and de- 
sist from engaging in any practice to obtain money from purchasers by false or de- 
ceptive pretenses; misrepresenting the method, origin or place of purchase or sale of 
livestock; making false or incorrect entries in accountings or invoices; issuing such 
invoices; and collecting on the basis of such invoices. Respondent Indiana Livestock 
Auction, Inc. is ordered to maintain and keep complete and accurate records, and is 
suspended as a registrant for a period of 7 days. 


Thomas Walsh and Peter Train, for complainant. 
William B. Deas, Kansas City, Mo., for respondent Indiana Livestock Auction, Inc. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AS TO 
INDIANA LIVESTOCK AUCTION, INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy Admin- 
istrator, Packers and Stockyards, Agricultural Marketing Service, 
United States Department of Agriculture, alleging that respondent Indi- 
ana Livestock Auction, Inc., wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 

Respondent Indiana Livestock Auction, Inc., admits the jurisdictional 
allegations in paragraph I (C) of the Complaint and specifically admits 
that the Secretary has jurisdiction in this matter, neither admits nor de- 
nies the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Indiana Livestock Auction, Inc., hereinafter referred to as respond- 
ent 
2. Respondent Indiana is, and at all times material herein, was: 
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(a) Engaged in the business of operating the Indiana Livestock Auc- 
tion stockyard, a stockyard posted under and subject to the provisions of 
the Packers and Stockyards Act; and 

(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


CONCLUSIONS 


Respondent Indiana Livestock Auction, Inc. having admitted the juris- 
dictional facts and the parties having agreed to the entry of this de- 
cision, such decision will be entered. 


ORDER 


Respondent Indiana Livestock Auction, Inc., its agents and employees, 
directly or indirectly through any corporate or other device, shall cease 
and desist from: 

1. Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 


2. Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of action with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

3. Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the method or 
procedure by which such livestock was purchased or sold; 

4. Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the origin, or 
place of purchase or sale, of such livestock; 

5. Making or causing to be made false, incorrect, or inaccurate entries 
in accounts of sale, buyer invoices, scale tickets, or any other documents 
evidencing or prepared in connection with the purchase or sale of live- 
stock; 

6. Issuing or causing to be issued accounts of sale, buyer invoices, 
scale tickets or any other documents evidencing or prepared in connec- 
tion with the purchase or sale of livestock, which fail to show the true 
and correct price and weight of such livestock, and all other facts neces- 
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sary to show clearly and completely the true nature of each transaction; 
and 

7. Collecting or aiding and assisting any person to collect from the 
purchasers of livestock on the basis of false, incorrect, or inaccurate in- 
voices or accountings. 

Respondent Indiana Livestock Auction, Inc., shall keep and maintain 
accounts, records and memoranda which fully and correctly disclose the 
true nature of all transactions involved in its business subject to the 
Packers and Stockyards Act, including accountings and invoices which 
show: (1) the true and correct prices of livestock; (2) the true and correct 
weights of livestock; (3) the origin or place of purchase of livestock. 

Respondent Indiana Livestock Auction, Inc., is suspended as a regis- 
trant under the Act for a period of seven (7) days. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,712) 


In re BLUEGRASS PACKING Co. P & S Docket No. 5881. Decided 
June 12, 1981. 


Packer—Bonding requirement—Civil penalty—Default 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond. Respondent is assessed a civil penalty of 
$1,000.00. 


Thomas Walsh, for complainant. 
Eugene F. La Porte, Mt. Prospect, Ill., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.), by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
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Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Bluegrass Packing Co., hereinafter referred to as the respondent, is 
a corporation with its principal place of business located at Danville, 
Kentucky. Respondent’s mailing address is 600 South 2nd Street, Dan- 
ville, Kentucky 40422. 
2. Respondent is, and at all times material herein was: 
(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; 
(b) Engaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce; and 
(c) A packer, within the meaning of that term as defined in the Act 
and subject to the provisions of the Act. 
3. Respondent’s average annual purchases of livestock exceed 
$500,000.00. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Bluegrass Packing Co., its officers, directors, agents, em- 
ployees, successors and assigns, directly or through any corporate or oth- 
er device, in connection with its operations as a packer subject to the 
Act, shall cease and desist from engaging in the business of a packer, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

In accordance with section 203 (b) of the Act (7 USC 193 (b) ), respond- 
ent is hereby assessed a civil penalty in the amount of $1,000.00 (One 
Thousand Dollars). 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. Copies of this decision shall be served upon the parties. 
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(No. 20,713) 


In re GRAND ISLAND LIVESTOCK AUCTION, INC., DON and ARLYNE 
WERNER, RICHARD L. GALUSHA, and ROGER OBERMEIER. P & § 
Docket No. 5874. Decided June 23, 1981. 


Dealer—Market agency—Net proceeds—Shippers’ proceeds account— 
Consignments—Accounts and records—Suspension of registration—Civil 
penalty—Consent 


Where respondent Grand Island Livestock Auction, Inc. consented to an order to cease and 
desist from failing to pay net proceeds with checks drawn on corporate respondent’s 
shippers’ proceeds account; failing to deposit into or otherwise maintain its ship- 
per’s proceeds account; and permitting employees to purchase livestock from con- 
signments for their own account. Respondent shall maintain complete and accurate 
records. Respondent is suspended as a registrant for 14 days and is assessed a civil 
penalty of $500.00. 


Barbara Harris, for complainant. 
Gerard D. Eftink, Kansas City, Mo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
GRAND ISLAND LIVESTOCK AUCTION, INC. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 

Respondent Grand Island Livestock Auction, Inc. admits the jurisdic- 
tional allegations in paragraph IA of the Complaint and specifically ad- 
mits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Grand Island Livestock Auction, Inc., hereinafter referred to as 
corporate respondent, is a corporation with its principal place of busi- 
ness located at Grand Island, Nebraska. Corporate respondent’s mailing 
address is P.O. Box 1025 Grand Island, Nebraska 12340. 


2. Corporate respondent is, and at all times material herein was: 
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(a) Engaged in the business of a market agency buying and selling 
livestock on a commission basis at the A&T Yard Company stockyard, a 
stockyard posted under and subject to the provisions of the Act, herein- 
after referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce on a commission basis and as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


Corporate respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Corporate respondent, its officers, directors, agents, employees, and 
assigns, directly or indirectly through any corporate or other device, 
shall cease and desist from: 

1. Failing to pay consignors of livestock their net proceeds with 
checks drawn on corporate respondent’s “Custodial Account for Ship- 


pers’ Proceeds”; 

2. Failing to deposit in its “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR §201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

3. Failing to otherwise maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of the 
regulations (9 CFR §201.42); 

4. Permitting its auctioneers, weighmasters, ringmen, or any of its 
employees engaged in the actual conduct of corporate respondent’s auc- 
tion sales, to purchase livestock from consignments for any purpose for 
their own accounts; and 

5. Employing or permitting any person engaged in buying livestock at 
its auction sales as a dealer or market agency, or any employee of such 
person, to perform any service or duty in connection with the furnishing 
of stockyard services by respondent. 

Corporate respondent shall keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions involved 
in its business, including true and correct accounts of sale disclosing the 
true names of the consignors of livestock. 

Corporate respondent is suspended as a registrant under the Act for a 
period of fourteen (14) days. 
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In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ) corpo- 
rate respondent is assessed a civil penalty in the amount of $500 (Five 
hundred dollars). 

The provisions of this order shall become effective on the first day af- 
ter service of this order on corporate respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,714) 


In re GRAND ISLAND LIVESTOCK AUCTION, INC., DON and ARLYNE 
WERNER, RICHARD L. GALUSHA, and ROGER OBERMEIER. P & S 
Docket No. 5874. Decided June 23, 1981. 


Dealer—Market agency—Consignments—Consent 


Where respondents Don and Arlyne Werner consented to an order to cease and desist from 
buying livestock from consignments for any purpose for their own account, or on a 
commission basis at any stockyard or auction market while employed to perform du- 
ties in connection with the actual conduct of auction sales by such market agency. 


Barbara Harris, for complainant. 
Steven H. Heldt, Lexington, Nebr., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
AS TO DON AND ARLYNE WERNER 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). 

Respondents Don and Arlyne Werner admit the jurisdictional allega- 
tions in paragraph IB of the complaint and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Don and Arlyne Werner, hereinafter referred to as respondents 
Werner, are partners whose business mailing address is Rural Route, 
Thedford, Nebraska 69166. 

2. Respondents Werner are, and at all times material herein were: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for their own account; 

(b) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to buy livestock in commerce on a commission basis and as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondents Werner, their agents and employees, directly and indi- 
rectly or through any corporate or other device, shall cease and desist 


from buying livestock from consignments for any purpose for their own 
account or on a commission basis at any stockyard or auction market 
where either respondent is employed as an auctioneer, weighmaster or 
ringman, or otherwise performs duties of comparable responsibility in 
connection with the actual conduct of auction sales by such market agen- 


cy. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 20,715) 


In re ORIE S. LEAVELL, d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARD, INC., ELLINGTON R. 
PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CALVIN A. BLOOD, 
EDGAR G. (BARNEY) STEVENS, SPENCER LIVESTOCK, INC., MOUNTAIN 
STATES CATTLE COMPANY, and MICHAEL F. DONALDSON. P & S 
Docket No. 5707. Order issued December 4, 1980. 


Jory Hochberg, Peter Train and Thomas Walsh, for complainant. 
Daniel Olsen, for respondent Spencer Livestock, Inc. 


Order by Donald A. Campbell, Judicial Officer. 


ORDER DISMISSING APPEAL BY 
RESPONDENT SPENCER LIVESTOCK, INC. 


Respondent Spencer Livestock, Inc., has filed an appeal from an order 
by Administrative Law Judge Dorothea A. Baker denying its motion to 
dismiss for lack of jurisdiction. This appeal is dismissed since the rules 
of practice do not permit interlocutory appeals. The rules of practice pro- 
vide for an appeal to the Judicial Officer by a party only from the “deci- 
sion” of the Administrative Law Judge (7 C.F.R. § 1.145 (a) ), and the 


term decision is defined as the “Judge’s initial decision made in accord- 
ance with the provisions of 5 U.S.C. 556 and 557” (7 C.F.R. 
§ 1.132 (h) ). Upon appealing the Judge’s initial decision, the party may 
raise issues with respect to “any ruling by the Judge or any alleged depri- 
vation of rights” (7 C.F.R. § 1.145 (a) ), but no interlocutory appeal is 
provided for in the rules of practice (id.). 


MISCELLANEOUS ORDERS ISSUED BY 
ADMINISTRATIVE LAW JUDGES 


SUPPLEMENTAL ORDERS 
(No. 20,716) 


In re BRADLEY LIVESTOCK AUCTION, INC., and DALE EMBERTON, d/b/a 
NISHNA VALLEY FARMS. P & S Docket No. 5763. Order issued 
June 5, 1981. The deficit in respondent Bradley Livestock Auction, 
Inc.’s custodial account has been eliminated—Suspension termi- 
nated. 
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(No. 20,717) 


In re RONNYE RICHARDS, d/b/a RONNYE RICHARDS LIVESTOCK 
Co. P&S Docket No. 5865. Order issued June 9, 1981. In full 
compliance with bonding requirements—Suspension terminated. 
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DISCIPLINARY DECISIONS 
(No. 20,718) 


In re HARDCASTLE PRODUCE CO., a/t/a HARDCASTLE WHOLE- 
SALE. PACA Docket No. 2-5653. Decided April 21, 1981. 


Failure to pay promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of the Act. Respondent’s license is revoked. 


Diane L. Langton, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on June 27, 
1980, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period October 1979 through January 
1980, respondent purchased and accepted, in interstate and foreign com- 
merce, from 14 sellers, 58 lots of fruit and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof in the total amount of 
$59,364.04. 

A copy of the complaint was served upon respondent by regular mail 
on November 28, 1980, which complaint has not been answered. The 
time for filing an answer having run, and upon the motion of the com- 
plainant for the issuance of a default order, the following Decision and 
Order is issued without further investigation or hearing pursuant to sec- 
tion 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Hardcastle Produce Co., Inc., a/t/a Hardcastle Whole- 
sale is an Arkansas corporation, whose address is 1427 Overo Circle, 
Springdale, Arkansas 72764. 

2. Pursuant to the licensing provisions of the Act, license number 
800341 was issued to respondent on December 27, 1979, and was due for 
renewal December 27, 1980. However, respondent’s license was auto- 
matically suspended on August 29, 1980, as provided under section 7 (d) 
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of the PACA (7 U.S.C. 499g (d) ), when respondent failed to satisfy a 
reparation award issued in PACA Docket RD-79-340, 39 A.D. ___. 
This award has not been satisfied and the suspension of respondent’s 
license remains in effect. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period of October 1979 through January 1980, respondent purchased 
and accepted from 14 sellers in interstate and foreign commerce, 58 lots 
of fruit and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, 
or balances thereof, in the total amount of $59,364.04. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 58 transactions set forth in Finding of Fact No. 3 above, constitutes 
willful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondent's license is revoked. 
This Order shall take effect on the eleventh day after this Decision be- 
comes final. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof, unless appealed to the Secretary by a party to 
the proceeding within thirty days after service is provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on June 1, 1981.—Ed.] 


(No. 20,719) 


In re CIMINO BROTHERS PRODUCE, INC. PACA Docket No. 2-5727. 
Decided April 24, 1981. 


Failure to pay promptly—Revocation of license—Default 


Where respondent’s failure to make full payment promptly constitutes willful, repeated 
and flagrant violations of the Act. Respondent’s license is revoked. 


Edward Silverstein, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “PACA”, instituted by a complaint filed on February 4, 
1981, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that respondent failed to maintain, and make available to 
duly authorized representatives of the Department, records pertaining 
to the particulars with regard to produce received, and with regard to 
produce sold on consignment. It is also alleged in the complaint that dur- 
ing the period September 1979 through February 1980, respondent ac- 
cepted seven lots of fruits and vegetables, all being perishable agricul- 
tural commodities, received in interstate commerce, from three shippers 
for sale on consignment but failed to account truly and correctly and 
make full payment promptly in the amount of $20,791.12. It is further 
alleged in the complaint that, during the period July 1979 through 
March 1980, respondent purchased and accepted, in interstate and for- 
eign commerce, from 49 sellers, 126 lots of fruit and vegetables, all 
being perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices or balances thereof in the 
total amount of $156,913.63. 

A copy of the complaint was served upon respondent on February 9, 
1981, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the is- 
suance of a default order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 
ceedings Instituted By the Secretary (7 CFR 1.139; hereinafter “Rules of 
Practice”). 


FINDINGS OF FACT 


1. Respondent, Cimino Brothers Produce, Inc. is a New York corpora- 
tion whose last known address is 2100 Park Street, Syracuse, New York 
13208. 

2. Pursuant to the licensing provisions of the PACA, license number 
791119 was issued to respondent on April 10, 1979, was renewed an- 
nually, presently is in effect, and is next subject to renewal on or before 
April 10, 1981. 

3. As more fully set forth in paragraph 4 of the complaint, although 
required to do so by the PACA (7 U.S.C. 499i) and the regulations (7 
CFR §46.14 through §46.21), the respondent failed to maintain, and 
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make available to duly authorized representatives of the Department, 
records pertaining to the particulars with regard to produce received, 
and with regard to produce sold on consignment. 

4. As more fully set forth in paragraph 6 of the complaint, during the 
period, September 1979 through February 1980, respondent failed to ac- 
count truly and correctly and make full payment promptly to its prin- 
cipals of the net proceeds, in the amount of $20,791.12, realized from 
the sale of seven lots of fruits and vegetables, all being perishable agri- 
cultural commodities, received in interstate commerce, from three ship- 
pers, for sale on consignment. 

5. As more fully set forth in paragraph 7 of the complaint, during the 
period July 1979 through March 1980, respondent purchased and ac- 
cepted, in interstate commerce, from 49 sellers, 126 lots of fruits and 
vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $156,913.63. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 133 transactions set forth in Findings of Fact Nos. 4 and 5 above, 
constitutes willful, repeated and flagrant violations of Section 2 of the 


PACA (7 U.S.C. 499b), for which the Order below is issued. 

While respondent also violated Section 9 of the PACA and since the 
Secretary may only suspend its license as a consequence thereof, there is 
no need to consider a sanction for this violation, in view of the above 
conclusion and the consequential order revoking respondent’s license. 


ORDER 


Respondent's license is revoked. 

This Order shall take effect on the eleventh day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings thirty-five days after service hereof unless ap- 
pealed to the Secretary by a party to the proceeding within thirty days 
after service as provided in sections 1.139 and 1.145 of the Rules of 
Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on June 6, 1981.—Ed.] 
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(No. 20,720) 


In re JOHN JOS. PASSAFIUME FRUIT Co., INC. PACA Docket No. 
2-5702. Decided April 30, 1981. 


Failure to pay promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
willful, repeated and flagrant violations of the Act for which respondent’s license is 
revoked. 


George L. Aubrey, for complainant. 
Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.) herein- 
after referred to as the “Act,” instituted by a complaint filed on January 
5, 1981, by the Acting Director, Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agriculture. It is 
alleged in the complaint that during the period September 1978 through 


June 1980, Respondent purchased and accepted in interstate or foreign 
commerce, from 18 sellers, 616 lots of perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed purchase 
prices in amounts totalling $87,047.59. 

A copy of the complaint was served upon Respondent on January 15, 
1981 which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of Complainant for the issuance 
of a default order, the following decision and order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, John Jos. Passafiume Fruit Co., Inc., is a Kentucky 
corporation whose address is Units 32-34, Louisville Produce Terminal, 
Louisville, Kentucky. 

2. Pursuant to the licensing provisions of the Act, license number 
701052 was issued to Respondent on January 29, 1970. This license was 
renewed annually, and was subject to renewal on or before January 29, 
1981. 

3. As is more fully set forth in paragraphs 5 and 6 of the complaint, 
Respondent, during the period June 1979 through July 1980, pur- 
chased, received and accepted 616 lots of perishable agricultural com- 
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modities from 18 sellers in interstate or foreign commerce, but failed to 
make full payment promptly of the agreed purchase prices or balances 
thereof, in the total amount of $87,047.59. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the transactions set forth in finding of fact number three above consti- 
tute willful, flagrant and repeated violations of section 2 of the Act (7 
U.S.C. §499b), for which the order below is issued. 


ORDER 


Respondent’s license is revoked. 

This order shall take effect on the 11th day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceed- 
ing within thirty (30) days after service, as provided in section 1.145 of 
the Rules of Practice (7 CFR 1.145). 

Copies of this order shall be served upon the parties. [The Decision and 
Order became final on June 8, 1981.—Ed.] 


(No. 20,721) 


In re FINK’S POTATO SERVICE. PACA Docket No. 2-5719. Decided 
April 30, 1981. 


Failure to pay promptly—Publication of the facts—Default 
Respondent’s failure to make full payment promptly for numerous transactions constitutes 


willful, repeated and flagrant violations of the Act. The facts and circumstances set 
forth shall be published. 


George L. Aubrey, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), herein- 
after referred to as the “Act,” instituted by a complaint filed on January 
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28, 1981, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period December 1979 through 
October 1980 Respondent purchased and accepted in interstate com- 
merce, from five sellers, 39 lots of perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices 
in an amount totalling $54,418.00. 

A copy of the complaint was served upon Respondent, who failed to 
file an answer thereto. That time for filing an answer having run, and 
upon motion of the complainant for issuance of a decision, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Fink’s Potato Service, is a Tennessee corporation, 
whose address is Route 11, Kingsport, Tennessee 37663. 

2. Pursuant to the licensing provisions of the Act, license number 
790405 was issued to Respondent on November 28, 1978. This license 
was renewed annually, but terminated on November 28, 1980, pursuant 
to Section 4 (a) of the Act (7 U.S.C. 499d (a) ), when Respondent failed to 
pay the required annual license fee. 

3. Asis more fully set forth in paragraph 5 of the complaint, Respond- 
ent, during the period December 1979 through October 1980 purchased, 
received and accepted 39 lots of perishable agricultural commodities 
from five sellers in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $54,418.00. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the transactions set forth in finding of fact number 3 above constitute 
willful, flagrant ard repeated violations of section 2 of the Act (7 U.S.C. 
§499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b). The facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
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after service unless appealed to the Secretary by a party to the proceed- 
ing within 30 days after service, as provided in sections 1.145 of the 
Rules of Practice (7 CFR 1.145). 
Copies of this order shall be served upon the parties. [The Decision and 
Order became final on June 9, 1981.—Ed.] 


(No. 20,722) 


In re MEL’S PRODUCE, INC. PACA Docket No. 2-5690. Order issued 
June 17, 1981. 


Petition untimely filed—Dismissed 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER DISMISSING RESPONDENT’S 
PETITION FOR RECONSIDERATION 


On June 12, 1981, respondent and Mr. Ronald L. Stewart, who ap- 
parently is an officer, director and/or holder of more than 10% of the 
stock of respondent, filed a petition for reconsideration of a default 
order issued March 19, 1981, revoking respondent’s license for failing to 
pay for produce. Since the petition was not filed within 35 days after 
service of the default decision, the default decision became final and 
neither the Administrative Law Judge nor the Judicial Officer has any 
authority at this time to consider the petition for reconsideration. 7 
C.F.R. § 1.142 (c); In re Animal Research Center of Mass., Inc., 38 
Agric. Dec. 379 (1978) (order denying late appeal); In re Cook, 39 Agric. 
Dec. 116 (1978) (order dismissing appeal). 

But even if the petition could be considered, it would be dismissed. Re- 
spondent’s address is 2000 Wilkins, Detroit, Michigan 48207, and copies 
of the complaint, motion for decision, and decision were mailed to re- 
spondent at that address. The return receipt cards for each of the docu- 
ments were signed by some individual named K. Scherr. There is a 
Ronald C. Scherr associated with respondent in a responsible position. 
Hence I infer that a relative of Ronald C. Scherr signed the return re- 
ceipt cards and gave him the three documents referred to above. Assum- 
ing, as alleged in the petition for reconsideration, that one or more of the 
documents were forwarded by the postal authorities to Mr. Scherr’s 
home address, that was undoubtedly at respondent’s direction. Hence 
the respondent was appropriately served with the relevant documents. 

In addition, the petition for reconsideration shows on its face that the 
result in the case would not be changed if a hearing were now held. The 
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complaint charges respondent with failure to pay $110,835.66. The peti- 
tion for reconsideration merely asserts that “Mel’s Produce, Inc. has 
meritorious defenses to the Complaint in that many of the transactions 
referred to in the Complaint have now been paid in full.” That would not 
be a sufficient defense to prevent respondent’s license from being re- 
voked. The Act requires payment for all transactions—not many trans- 
actions. 7 U.S.C. § 499b (4). 

Failure to pay in full for produce is regarded as a very serious violation 
of the Perishable Agricultural Commodities Act, and in recent years it 
has been the consistent practice of the Judicial Officer to revoke the li- 
cense of the offender in failure to pay cases ' since it is the “goal [of the 
Perishable Agricultural Commodities Act] that only financially respon- 
sible persons should be engaged in the perishable agricultural commod- 
ities industry.” ” 

If a violator who fails to pay does not have a license in effect, a deci- 
sion is issued finding that the person has engaged in a repeated or fla- 
grant violation of the Act,’ which has the same effect on the violator and 
on persons responsibly connected with the violator as a license revoca- 
tion.‘ 

Many excuses are offered in failure to pay cases as to why payment 
could not be made, e.g., bankruptcy, another firm failed to pay the vio- 
lator for produce, or an unusual situation occurred such as a strike or 


fire, but all such excuses are routinely rejected in determining whether a 


1. E.g., In re United Fruit and Vegetable Co., 40 Agric. Dec. ____ (Apr. 3, 1981), appeal 
docketed, No. 81-1554 (8th Cir.); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 414-16 
(1980); In re Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 811-12 (1978); In re Solt, 35 
Agric. Dec. 721, 723, 726 (1976); In re Catanzaro, 35 Agric. Dec. 26, 30-36 (1976), affd, 
No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; accord, In re Kafcsak, 
39 Agric. Dec. 683, 686-87 (1980), appeal docketed, No. 80-3406 (6th Cir. June 26, 1980). 

2. Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord, Chidsey v. 
Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 117 (2d 
Cir.), cert. denied, 389 U.S. 835 (1967). 

3. E.g., In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), appeal docketed, No. 80-3406 
(6th Cir. June 26, 1980); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 
714-21 (1978); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 694-96 (1977); In re Atlantic 
Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 (1976), affd mem., 568 F.2d 772 (4th 
Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 
1885-89 (1975); In re M&H Produce Co., 34 Agric. Dec. 700, 748-52 (1975), affd mem., 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 
Agric. Dec. 1884, 1896-1914 (1974), affd, 524 F.2d 1255 (5th Cir. 1975); In re George 
Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 266-70 (1973), affd, 491 F.2d 988 (2d Cir.), 
cert. denied, 419 U.S. 830 (1974). 

4, In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 714-15 (1978); In re 
M@&H Produce Co., 34 Agric. Dec. 700, 750-51 (1975), aff'd mem., 549 F.2d 830(D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977). 
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violation occurred or whether the violation was wilful ° since “the Act 
calls for payment—not excuses.” ® The reasons why such excuses are re- 
jected, and why they are not regarded as mitigating circumstances under 
the Perishable Agricultural Commodities Act regulatory program even 
though they might be regarded as mitigating circumstances under a dif- 
ferent type of regulatory program, are explained in Jn re Esposito, 38 
Agric. Dec. 613, 632-40 (1979). 

Accordingly, the petition for reconsideration would have been dis- 
missed on the merits if not for procedural reasons. 


ORDER 


Respondent’s petition for reconsideration is dismissed. 


(No. 20,723) 


In re CLARY HOUSE, INC. PACA Docket No. 2-5629. Decided June 
29, 1981. 


Failure to pay promptly—Revocation of license—Consent 


Respondent’s failure to make full payment promptly constitutes willful, repeated and fla- 
grant violations of the Act for which respondent’s license should be revoked. 


Diane Langton, for complainant. 
Major W. Park, Jr., and Stephen B. Sutton, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


5. A violation is wilful if the violator intentionally does an act which is prohibited, irre- 
spective of evil motive or reliance on erroneous advice, or acts with careless disregard of 
statutory requirements. Jn re Shatkin, 34 Agric. Dec. 296, 297-314 (1975). 

6. In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980), appeal docketed, No. 80-3406 (6th 
Cir. June 26, 1980); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 
(1978); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 
1977), printed in 36 Agric. Dec. 467; In re George Steinberg & Son, Inc., 32 Agric. Dec. 
236, 266-68 (1973), affd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); accord, 
In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 (1976), aff'd. mem., 568 
F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re Solt, 35 Agric. Dec. 721, 723-24 
(1976); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883, 1885 (1975); In re Bailey 
Produce Co., 8 Agric. Dec. 1403, 1405 (1949); In re Josie Cohen Co., 3 Agric. Dec. 1013, 
1015 (1944). 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “Act”), instituted by a complaint filed on July 24, 
1980, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period June 1978, through March 
1980, Respondent purchased and accepted, in interstate commerce, 234 
loads of potatoes, a perishable agricultural commodity, from 10 sellers, 
but failed to make full payment promptly of the agreed purchase prices 
or balances thereof, in the total amount of $384,324.01. 

On August 22, 1980, Respondent answered the complaint and re- 
quested an oral hearing. 

The Respondent and complainant have now agreed to the entry of a 
Decision and Order as set forth herein. Therefore, pursuant to Section 
1.138 of the Rules of Practice (7 CFR 1.138), the following decision and 
order is issued without further procedure or hearing. 


FINDINGS OF FACT 


1. Respondent, Clary House, Inc., (hereinafter referred to as “Re- 
spondent”), is a Missouri corporation whose business address is 4320 
Clary Boulevard, Kansas City, Missouri 64130. 

2. Pursuant to the licensing provisions of the Act, license number 
180799 was issued to Respondent on April 15, 1959. This license has 
been renewed annually, and next is subject to renewal on or before April 
15, 1981. 

3. As set forth more fully in paragraph 5 of the complaint, during the 
period June 1978 through March 1980, Respondent violated Section 
2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting, in 
interstate commerce, from 10 sellers 234 loads of potatoes, but failed to 
make full payment promptly of the agreed purchase prices or balances 
thereof, in the total amount of $384,324.01. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), by failing to make full payment 
promptly of the agreed purchase prices or balances thereof, for 234 loads 
of potatoes, a perishable agricultural commodity, as set forth in Find- 
ings of Fact 3 above. 
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ORDER 


Respondent’s license is revoked. 

This order shall become effective July 6, 1981. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 
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REPARATION DECISIONS 
(No. 20,724) 


RICARDO CASTANEDA d/b/a PENINSULA VEGETABLE EXCHANGE uv. VAL- 
LEY BROKERAGE, INC. PACA Docket No. 2-5512. Decided June 
4,1981. 


Existance of contract, failure to prove—Dismissal 


Where complainant failed to prove an existance of a contract between its assignor and re- 
spondent, the complaint is dismissed. Respondent is awarded reparation for fees 
and expenses. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Western Growers Association, Newport Beach, Calif., for 
complainant. 
Bertram H. Ross, Los Angeles, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint in which he sought reparation from re- 
spondent, in the sum of $10,761.75, in connection with two shipments 
of tomatoes made in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served on each of the parties. In addition, a copy of the complaint was 
served on respondent which filed an answer thereto denying any liabil- 
ity. 

An oral hearing was held in Los Angeles, California, on November 20, 
1980. Both parties appeared; each presented one witness. At the hear- 
ing, complainant was represented by Mr. Matthew McInerney, Western 
Growers Association, Newport Beach, California, and respondent was 
represented by Bertram H. Ross, Esq., Los Angeles, California. Subse- 
quent to the hearing, each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Ricardo Castaneda d/b/a Peninsula 
Vegetable Exchange, whose mailing address is P.O. Box 1628, Chula 
Vista, California 92010. 

2. Respondent, Valley Brokerage, Inc., is a corporation whose post of- 
fice address is 742 South Alameda Street, Los Angeles, California 
90012. 
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3. At all pertinent times, both respondent and complainant were li- 
censed under the Act. 

4. On or about July 18 and July 24, 1978, complainant transferred 
ownership of two loads of tomatoes to Flora-Cal Vegetable Sales, P.O. 
Box 1628, Chula Vista, California 92010, which then sold those toma- 
toes to Herbert D. Benson, Jr., d/b/a Benson Produce Co., 123 E. 5th 
Street, Kansas City, Missouri 64106. The total f.o.b. price as to the first 
shipment was $5,379.75, and $5,382.00 as to the second shipment. The 
tomatoes were accepted and received by the Benson Produce Co. which 
picked up the tomatoes in, and carted them to Kansas City, on its own 
trucks. 

5. Flora-Cal Vegetable Sales billed Benson Produce Co. for the two 
shipments but no payment was received although it made several at- 
tempts to make collection. Subsequently, Flora-Cal Vegetable Sales as- 
signed all of its rights in the matter to complainant. Complainant also 
attempted to collect from the Benson Produce Co. but was not able to do 
so. 

6. Atsome time prior to January 8, 1979, Herbert D. Benson, Jr. filed 
a petition in bankruptcy (Bankruptcy No. 78-01584-B-W3, USDC 
W.D. Mo.). On January 8, 1979, complainant filed a Proof of Claim, in 
the bankruptcy proceeding, alleging that Benson Produce Co. was in- 
debted to it with regard to the two subject shipments of produce. How- 
ever, on or about January 11, 1979, complainant billed respondent for 
the two loads of tomatoes which are the subject of this action. Respond- 
ent immediately denied being the purchaser of the tomatoes. 

7. During the period July 1, 1978, through July 10, 1978, respondent 
purchased seven loads of tomatoes from Flora-Cal Vegetable Sales. In all 
cases, it also acted as broker and issued Broker’s Memorandum indicat- 
ing its dual roles. 

8. As to the two shipments which are the subject of this action, re- 
spondent billed Benson Produce Co. for brokerage only. It did not issue a 
Broker’s Memorandum. A Broker’s Memorandum was issued by Misty 
Mountain Trading Co., P.O. Box 5192, Oxnard, California 93031. It lists 
respondent as the buyer. There is evidence that respondent received the 
Misty Mountain Trading Co. memorandum and did not object. 

9. An informal complaint was filed on March 26, 1979, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


As the moving party, the burden rests upon complainant to prove, by a 
preponderance of the evidence, all of the elements of its cause of action. 
New York v. Sandler, 32 Agric.Dec. 702 (1973). Insofar as concerns this 
case, this means that complainant had the burden of proving the exist- 
ence of a contract between his assignor and respondent. 





RICARDO CASTONEDA v. VALLEY BROKERAGE 799 
Cite as 40 A.D. 797 

The only substantive evidence in complainant’s favor is the Misty 
Mountain Brokers Memorandum which was received by respondent and 
to which respondent raised no objection. On the other hand, the evidence 
in respondent’s favor is as follows: (1) that it billed Benson Produce Co. 
for brokerage only; (2) that both Flora-Cal and complainant billed Ben- 
son Produce and tried to collect from it; (3) that complainant did not bill 
respondent until after Benson Produce Co. filed in bankruptcy; and (4) 
the allegations in the Proof of Claim filed by complainant in the Benson 
Produce Co. bankruptcy. 

We must hold, therefore, that complainant has failed to carry its bur- 
den of proving by a preponderance of the evidence that respondent was 
any more than a broker in the two subject transactions. Royal Packing 
Co. v. Grand Prairie Prod. Brokerage, 34 Agric.Dec. 1600 (1975); Royal 
Packing Co. v. Grand Pr. Prod. Brokerage, 34 Agric.Dec. 1743 (1975). 
Accordingly, the complaint must be dismissed. 

In view of the fact that respondent is the prevailing party, it is entitled 
to fees and expenses. It has filed a claim for $1,530.36. There was no ob- 
jection to this claim and we find it to be reasonable. Accordingly, we find 
that an award, in respondent’s favor against complainant, in this 
amount should be issued. 


ORDER 


The complaint is dismissed. 

Within thirty days from the date of this order, complainant shall pay 
to respondent, as reparation, $1,530.36, with interest thereon at the 
rate of 13% per annum from the date of this order until paid. 

Copies of this order shall be served on the parties. 
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(No. 20,725) 


PROCESS SUPPLY COMPANY, INC. v. PERFECT POTATO CHIPS, INC. PACA 
Docket No. 2-5577. Decided June 4, 1981. 


Failure to deliver timely—Damages—Complaint, dismissed— 
Counterclaim, reparation awarded 


Where complainant failed to deliver the potatoes on the specified dates as agreed upon by 
the parties, complainant is liable for the damages resulting therefrom. The total 
amount of damages exceeds the amount due and owing from respondent for the bal- 
ance of the purchase price, thus complainant shall pay respondent the difference. 
The complaint is dismissed, and respondent is awarded additional reparation for 
fees and expenses. 


George S. Whitten, Presiding Officer. 
Gary Lynn Hostetler, Indianapolis, Ind., for complainant. 
LeRoy W. Gudgeon, Northfield, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $4,590.00, in connection with the sale to respondent of 
four truckloads of chipping potatoes in interstate commerce. Respond- 
ent filed an answer to the complaint in which it alleged a setoff against 
the amount claimed in the complaint together with a counterclaim in the 
amount of $5,152.84. Both the setoff and counterclaim arise out of the 
alleged late delivery of three loads of chipping potatoes. Complainant 
filed a reply to the counterclaim denying any liability thereunder. 

Since the amount claimed in the formal complaint and counterclaim 
exceeding $3,000.00 and respondent requested on oral hearing, a hear- 
ing was held in Decatur, Illinois on October 1, 1980, at which both par- 
ties were represented by counsel. One witness testified on behalf of each 
party. Both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Process Supply Company, Inc. is a corporation whose 
address is 1600 East Washington Street, Muncie, Indiana. At the time of 
the transactions involved herein complainant was licensed under the 


Act. 
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2. Respondent, Perfect Potato Chips, Inc., is a corporation whose ad- 
dress is 1190 East Garfield, Decatur, Illinois. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 

3. On or about June 23, 1978, complainant and respondent entered 
into a written contract calling for the sale by complainant to respondent 
of 143 loads of 85% U.S. No. 1 size A chipping potatoes. Delivery was to 
take place according to a schedule contained in the contract, at a specific 
rate of loads for each of seven successive periods, from September 1, 
1978, through April 20, 1979, at various prices for each period per hun- 
dredweight, f.o.b. The contract specified that shipping point was to be 
the Red River Valley and that the potatoes were sold so as to arrive in 
good chipping condition and on buyer’s orders. Ten loads were scheduled 
for delivery during the period from December 1, 1978, to December 31, 
1978. In addition, the contract provided in relevant part that: 


“Seller not to be responsible for non-delivery or delay in de- 
livery resulting from fires, accidents, strikes, shortage of 
labor, fuel or raw materials, weather conditions and any 
other conditions beyond seller’s reasonable control.” 


4. Deliveries of individual loads were scheduled between the parties 
by telephone and, on the same day that such deliveries were scheduled, 
respondent would issue a written purchase order. On December 15, 
1978, respondent issued its purchase order No. 117, calling for the deliv- 
ery of four loads of potatoes on December 26, 27, 28, and 29. The deliv- 
eries for December 26, and 27, were originally specified to be “tentative” 
and later, on or about the same day, December 15, 1978, the “tentative” 
classification was removed. 

5. On or about December 18, 1978, complainant ordered, and there 
was loaded for shipment from the Red River Valley area of North Da- 
kota, one truckload consisting of 417.60 cwt. of chipping potatoes for de- 
livery to respondent, at $5.50 per cwt. or $2,296.00, f.0.b. The load was 
delivered at respondent’s place of business on December 20, 1978, and 
accepted by respondent. This shipment was covered by load number 
3184, complainant’s invoice number 17395, and was shipped in a “Scott” 
truck. 

6. On or about December 26, 1978, complainant ordered, and there 
was loaded for shipment from the Red River Valley area of North Da- 
kota, one truckload of 433.20 cwt. of chipping potatoes for delivery to 
respondent, at $5.50 per cwt., or $2,382.60, f.o.b. The load was deliv- 
ered at respondent’s place of business on December 29, 1978, and accept- 
ed by respondent. This shipment was covered by load number 3186, com- 
plainant’s invoice number 17455, and was shipped in a “Return Load” 
truck. 
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7. On or about December 27, 1978, complainant ordered, and there 
was loaded for shipment from the Red River Valley area of North Da- 
kota, one truckload consisting of 463.20 cwt. of chipping petatoes for de- 
livery to respondent, at $3.40 per cwt., plus $2.10 per cwt. for freight, or 
a total of $2,547.60, f.o.b. The load was delivered at respondent’s place 
of business on December 29, 1978, and accepted by respondent. This 
shipment was covered by load number 3228, complainant’s invoice num- 
ber 17456, and was shipped in a “Red River” truck. 

8. On or about December 28, 1978, complainant ordered, and there 
was loaded for shipment from NewMiller Farms, Somers, Wisconsin, 
one truckload consisting of 418.20 cewt. of chipping potatoes for delivery 
to respondent, at $5.40 per cwt., or $2,258.28, f.0.b. The load was deliv- 
ered at respondent’s place of business on December 29, 1978, and accept- 
ed by respondent. This shipment was covered by load number 3248, com- 
plainant’s invoice number 17443, and was shipped in a “Neumiller” 
truck. 

9. On January 12, 1979, respondent sent complainant a check for 
$4,895.28 as payment for the above four loads, and claimed a credit of 
$4,590.00, deducted from the total invoice price of the four loads, due to 
damages for plant downtime and overtime caused by complainant’s fail- 
ure to deliver the potatoes on time. 

10. On Tuesday, December 26, 1978, respondent incurred a total 
downtime of two hours and thirty minutes due to lack of potatoes on 
hand to chip. On Wednesday, December 27, 1978, respondent brought 
the total of its reserve supply of potatoes from another location and 
processed them at its plant. Such processing took four hours. On the 
same day respondent incurred a total downtime of four hours due to lack 
of potatoes on hand to chip. On Thursday, December 28, 1978, respond- 
ent incurred a total downtime of eight hours due to lack of potatoes on 
hand to chip. On Friday and Saturday, December 29 and 30, 1978, re- 
spondent incurred a total of ten hours of overtime. 

11. Respondent, at the time in question, had a plant overhead cost of 
$96.12 per hour and an administrative overhead cost of $11.47 per hour. 

12. During the week in question, respondent’s regular pay roll, appli- 
cable to the chipping plant operation (not including sales force which 
would not be affected by downtime or overtime), was $10,656.04. In ad- 
dition there was “other pay” during the week in the amount of 
$1,957.15. Overtime pay during the week totaled $853.57. The work 
week in question contained 32 regular hours, owing to Monday, Decem- 
ber 25, 1978, being a holiday. 

13. An informal complaint was filed on September 7, 1978, which 
was within 9 months after the causes of action alleged herein accrued. 
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CONCLUSIONS 


Complainant brings this action for the balance of the purchase price of 
four loads of chipping potatoes sold to and accepted by respondent. Re- 
spondent admits deducting the sum of $4,590.00 from its remittance to 
complainant for the four loads of potatoes but claims that it was justi- 
fied in doing so because of complainant’s failure to deliver potatoes to re- 
spondent on delivery dates previously agreed to between the parties. Re- 
spondent claims this failure resulted in downtime for respondent’s plant 
and also in overtime required to process the potatoes when they finally 
arrived late. Respondent has in effect setoff the sum of $4,590.00 
against the purchase price of the aforementioned four loads of potatoes 
and also seeks to recover an additional sum of $5,152.84. Respondent is 
thus, in effect, claiming damages resulting from the overtime and down- 
time in a total amount of $9,742.84. 

A purchase order was made out and sent by respondent to complainant 
on December 15, 1978, reflecting an oral agreement made on that date 
between the parties, and showing deliveries of potatoes scheduled for 
December 26, 27, 28, and 29, 1978. There was conflicting testimony as 
to when the first two loads were changed from an original tentative sta- 
tus to a confirmed status, and we have found on the basis of all the evi- 
dence that this change took place on the same day that the four loads 
were scheduled. 

It is clear from the record that no potatoes were received by respond- 
ent on December 26, 27, or 28, and that on December 29, the shipments 
covered by findings of fact 6, 7, and 8 were all received. Complainant 
claimed that the load covered by finding of fact 8, and originating in 
Wisconsin rather than in North Dakota, was ordered by complainant on 
December 26, 1978, when the load scheduled for that date failed to ar- 
rive. However, the documentation relative to the Wisconsin load showed 
that such shipment was loaded on December 28, 1978. While respondent 
admits that the contract price on the Wisconsin load was adjusted by 
agreement between the parties to accord with the June 23, 1978, con- 
tract price, respondent maintains that such load should not be consid- 
ered as part of the purchase order made out on December 15, 1978. Inas- 
much as complainant clearly complied with the purchase order delivery 
date of December 29, 1978, we do not see the relevancy of this argument 
nor do we see any need to decide this issue raised by respondent. 

Complainant’s defense against respondent’s counterclaim consists of 
the allegation that delivery on the scheduled dates was made impossible 
due to mechanical breakdown of the truck scheduled for delivery on De- 
cember 26, 1978, and also due to weather conditions prevailing during 
the week in question. Complainant’s Melvin C. Fields testified at the 
hearing that the load scheduled for delivery on December 26, was loaded 
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on December 23, in adequate time to make delivery on the 26th, but that 
the truck experienced numerous breakdowns and did not in fact deliver 
until the 29th. If Mr. Field’s testimony in regard to the loading date for 
the shipment scheduled for delivery on the 26th were substantiated by 
the evidence, we would have no difficulty in ruling that delivery on the 
scheduled delivery date of December 26 was excused, both by the clause 
in the contract relative to excuse which is recited in the findings of fact, 
and also by the f.o.b. terms of the contract which place responsibility for 
delay in transit on the buyer. However, complainant failed to show a De- 
cember 23 loading date for any load of potatoes. The load of potatoes 
covered by finding of fact 5 was loaded on December 18, delivered on De- 
cember 20, and was shipped in response to a different purchase order. 
As to the load of potatoes covered by finding of fact 7, respondent sub- 
mitted a copy of a document issued by complainant covering a load of po- 
tatoes having the same identical weight as the load covered by finding of 
fact 7, and showing a loading date of December 20, and a delivery date 
of December 22, but showing the consignee’s receipt signed and dated on 
December 29, 1978. The document shows the license number of the 
truck as CA16008 WISC. A bill of lading relative to the same quantity of 
potatoes, issued in North Dakota by complainant’s supplier, shows a 
loading date of December 27, 1978, and a vehicle license number of WIS 
CA NO. 16009. In addition this bill of lading shows an order number of 
3228. An invoice issued by complainant which references the same order 
number and covering an identical quantity of potatoes also shows a load- 
ing date of December 27, 1978. On the basis of all the evidence we find 
that complainant has failed to prove that it shipped a load of potatoes in 
time to make delivery on December 26, 1978, assuming normal trans- 
portation conditions. 

The record shows that complainant shipped a load on December 26, 
27, and 28, all of which arrived on December 29, 1978. It is clear that 
the December 28, shipment was able to arrive on December 29, because 
it was shipped from Wisconsin instead of North Dakota. Since the ship- 
ment covered by finding of fact number 7 was loaded on December 27, 
and arrived at destination on December 29, the question arises whether 
the shipment covered by finding of fact number 6 and loaded on Decem- 
ber 26, 1978, was loaded in time to make delivery on December 28, 
1978, under normal circumstances, and whether the actual delivery of 
such load on December 29 is excused. We think the answer to this ques- 
tion must be in the negative. While it is true that the load covered by 
finding of fact 7 did make the trip in two days, respondent’s Richard T. 
Daniel testified at the hearing that normal delivery time during Decem- 
ber of 1978 would be a minimum of four days due to the fact that poor 
weather conditions should be anticipated during that month. The fact 
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that a longer period than two days should be allowed was in effect ad- 
mitted by complainant’s Mr. Fields when he testified that the load 
scheduled to be delivered on the 26th of December was loaded on 23rd of 
December. We find that complainant was not excused from its failure to 
make delivery on December 28, 1978. 

In summary, we find that complainant breached its contract with re- 
spondent by failing to make scheduled deliveries on December 26, 27, 
and 28, 1978. In addition, we find that such breach on the part of com- 
plainant caused a shutdown of respondent’s plant for two hours and thir- 
ty minutes on December 26, four hours on December 27, and eight hours 
on December 28, 1978. Due to the arrival of three loads on December 29, 
and due to the fact that a railcar of potatoes scheduled for delivery on 
December 30 from a different supplier arrived on that date, respondent 
incurred overtime on December 29 of the two hours and on December 
30, a Saturday, of eight hours. 

The Uniform Commercial Code, section 2-713, on Buyer’s Damages 
For Non Delivery, provides in relevant part that “... the measure of 
damages for non delivery or repudiation by the seller is the difference 
between the market price at the time when the buyer learned of the 
breach and the contract price together with any incidental and conse- 
quential damages provided in this Article (Section 2-715) . . .” Section 
2-715 of the UCC provides in relevant part: “Consequential damages re- 


sulting from the seller’s breach include (a) any loss resulting from gen- 
eral or particular requirements and needs of which the seller at the time 
of contracting had reason to know and which could not reasonably be 
prevented by cover or otherwise...” The official comments to section 
2-715 stated in part: 


In the absence of excuse under the section on merchant’s 
excuse by failure of presupposed conditions, the seller is li- 
able for consequential damages in all cases where he has 
reason to know of the buyer’s general or particular require- 
ments at the time of contracting. . . . 


Particular needs of the buyer must generally be made 
known to the seller while general needs must rarely be 
made known to charge the seller with knowledge. 


In addition, the official comments state: 


The burden of proving the extent of loss incurred by way 
of consequential damage is on the buyer, but the section on 
liberal administration of remedies rejects any doctrine of 
certainty which requires almost mathematical precision in 
the proof of loss. Loss may be determined at any matter 
which is reasonable under the circumstances. 
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The fact that the subject potatoes were sold so as to arrive on buyer’s 
orders, that the buyer placed orders with specific delivery dates for each 
load, that complainant knew the general nature and character of re- 
spondent’s business, and that the contract carefully excused delay in de- 
livery for occurrences beyond the seller’s control, all show knowledge on 
complainant’s part of the need of respondent for prompt delivery. Re- 
spondent has furnished us with a detailed payroll register for the week 
in question and also with a table showing plant overhead broken down 
into twelve different categories, showing total expenses for four weeks 
in each category, and an hourly rate for each category, with a total hour- 
ly rate of $96.12. In addition, the table shows administrative overhead 
broken down into five categories with total expense shown for four 
weeks, and an hourly rate for each category, with a total hourly rate of 
$11.47. Respondent has multiplied these two hourly rates by the 
amounts of downtime on Tuesday, Wednesday, and Thursday which to- 
tal14 1/2 hours, resulting in a total charge for downtime of $1,560.06. 

In addition respondent has recorded two hours of overtime on Friday 
and eight hours of overtime on Saturday and, apparently because over- 
time is paid at a rate one and one-half times the normal amount, has 
multiplied the total hourly rate for overtime times three hours for Fri- 
day and twelve hours for Saturday, resulting in a total charge for over- 
time of $1,613.85. However, it is obvious that at least some of the cate- 
gories of overhead, such as gas, electric, and water expenses, are not in- 
curred at a cost that is half again as much as the actual hours of overtime 
worked. While it is possible and perhaps probable that some of the cate- 
gories, such as payroll taxes, are incurred at a rate that is half again as 
much for the number of hours of overtime worked, respondent has not 
furnished us with any information as to how the various categories can 
be distinguished. We therefore will allow respondent to charge, as to 
overhead, damages for overtime hours actually worked, or 10 hours. The 
total amount of damages for overtime chargeable to plant overhead is 
therefore $1,075.90. The total amount of damages for plant overhead re- 
sulting from downtime and overtime is $2,635.96. 

We now turn to the question of what portion of the wages paid by re- 
spondent during the week in question are attributable to complainant’s 
failure to deliver. Respondent submitted a payroll register which con- 
tained a breakdown of the wages paid to each employee during the week. 
The pay for each employee is broken down into three categories: regular 
pay, overtime pay, and other pay. Respondent’s method of computing its 
damages relative to the “regular pay” and “other pay” categories was to 
claim a percentage of such categories based upon the relationship of to- 
tal downtime, i.e. 14 1/2 hours, to the total number of hours in the regu- 
lar work week, i.e. 32 hours, since the week in question contained a holi- 
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day. The figure used by respondent was therefore 45.3125%. However, 
it is clear from an examination of respondent’s payroll register that the 
category of regular pay included the eight hours worked on Saturday at 
the regular wage rate, even though all eight hours were actually classi- 
fied as overtime. The method used by respondent in its payroll register 
for arriving at overtime pay was not to include overtime hours under the 
overtime pay column at one and one-half times the regular rate, but 
rather to include only the extra one-half of regular wages paid for over- 
time hours in the overtime pay column. It is clear, therefore, that the 
regular pay column includes wages for what was in reality a regular 40 
hour week since it includes the wages paid at the regular rate for the 
eight hours worked on Saturday. Therefore, the wages paid during the 
downtime periods on Tuesday, Wednesday, and Thursday, which are 
lumped in to the regular pay column are a percentage of a total of 40 
hours worked and paid at the regular wage rate. The proper percentage, 
therefore, to be charged against the regular pay column is 36.25%. Al- 
though respondent did not clarify what the other pay consisted of, it 
treated such pay in the same manner as the regular pay was treated and 
we see no reason to treat such pay differently since it was obviously in- 
curred during the week in question and would be affected by the down- 
time. The total regular pay during the week amounted to $10,656.04, 
and the total other pay amounted to $1,957.15, for a total of 
$12,613.19. This amount multiplied by 36.25% equals $4,572.28 as the 
portion of respondent’s wages under the categories of regular pay and 
other pay attributable to downtime resulting from complainant’s failure 
to deliver on time. 

As will be seen from the above discussion, respondent’s claim for over- 
time of eight hours on Saturday and two hours on Friday was computed 
by respondent in an entirely different manner, relative to wages, from 
the manner in which respondent computed such overtime relative to 
plant overhead. In addition, it should be noted that respondent’s method 
of computing overtime pay as to wages means that respondent is in ef- 
fect claiming no compensation at all for the overtime hours worked as 
far as the regular pay paid out for such hours is concerned. Rather, re- 
spondent is only claiming the additional one-half pay attributal to such 
hours. This is significant because complainant has succeeded in showing 
that a portion at least of the overtime worked on Saturday was expended 
relative to the railroad car of potatoes from a different supplier which 
arrived on Saturday. This is shown by documents submitted by respond- 
ent at the hearing showing that part of the respondent’s work force was 
engaged, on the Saturday in question, in the unloading of the railcar 
load of potatoes. However, since respondent is in effect claiming for only 
one-third of the cost of the overtime worked on Saturday we are confi- 
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dent that at least that amount would be attributable to the late deliv- 
eries caused by complainant, and therefore we will allow such amount in 
full. The total amount of overhead claimed by respondent is $853.57. 

The total amount of damages which we have found to be attributable 
to complainant’s failure to deliver on time is $8,061.81. Respondent ad- 
mittedly owes complainant a balance of $4,590.00 toward the purchase 
price of the four loads of potatoes which are the subject of the complaint. 
This amount deducted from respondent’s damages attributable to com- 
plainant’s failure to deliver leaves $3,471.81 as the net amount owing 
from complainant to respondent. Complainant’s failure to pay such 
amount to respondent is a violation of section 2 of the Act for which rep- 
aration should be awarded to respondent, on its counterclaim, with in- 
terest. The complaint should be dismissed. 

Section 7 (a) of the Act provides in relevant part that “the Secretary 
shall order any commission merchant, dealer, or broker who is the losing 
party to pay the prevailing party, as reparation or additional reparation, 
reasonable fees and expenses incurred in connection with . . . [the oral] 
hearing.” Respondent has claimed attorney fees and expenses in connec- 
tion with the oral hearing in the total amount of $1,033.45. We find 
such amount to be reasonable and proper. Reparation for such amount 
should be awarded to respondent from complainant. 


ORDER 


The complaint was dismissed. 

Within 30 days from the date of this order complainant shall pay to re- 
spondent, as reparation, $3,471.81, with interest thereon at the rate of 
13 percent per annum from February 1, 1979, until paid. 

Within 30 days from the date of this order, complainant shall also pay 
to respondent, as additional reparation, fees and expenses in the amount 
of $1,033.45, with interest thereon at the rate of 13 percent per annum 
from the date of this order until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,726) 
ALAMOS TRUCK BROKERS, INC., ASSIGNEE OF KEN LEAR, d/b/a KEN LEAR 


TRUCKING v. CLARENCE MAYFIELD PRODUCE €O:; Inc. PACA Dock- 
et No. 2-5588. Decided June 4, 1981. 


Dismissal 


Where complainant failed to establish it is the real party in interest in this proceeding, the 
complaint is dismissed. 


George Whitten, Presiding Officer. 
Evelyn M. Underwood, Alamosa, Colo., for complainant. 
LeRoy W. Gudgeon, Northfield, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.,). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with a truck load of lettuce allegedly 
consigned to respondent in interstate commerce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant and also filed at the same time a motion to dismiss the complaint on 
the grounds that complainant is not the real party in interest. Prior to 
the submission of evidence under the shortened procedure a copy of the 
motion was served upon complainant and both parties were notified that 
a ruling on the motion would be made when a final order was issued. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and therefore the short- 
ened method of procedure provided in Section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure the veri- 
fied pleadings of the parties are considered a part of the evidence in the 
case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit additional evidence in the form of sworn 
statements, and to file briefs. Complainant submitted an opening state- 
ment. Respondent submitted an answering statement. Complainant did 
not submit a statement in reply. Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Alamosa Truck Brokers, Inc., assignee of Ken Lear, 
d/b/a Ken Lear Trucking, is a corporation whose address is P.O. Box 986, 
Alamosa, Colorado. 

2. Respondent, Clarence Mayfield Produce Co., Inc., is a corporation 
whose address is Units 12-14-16, Louisville Produce Terminal, Louis- 
ville, Kentucky. At the time of the transaction involved herein respond- 
ent was licensed under the Act. 

3. On or about June 18, 1979, Preferred Produce Co. of Glendale, Ari- 
zona, sold a load of 830 cartons of 2 dozen “Mikie” brand lettuce at $3.80 
per carton, plus .55 per carton cooling, to Produce Distributors of Chi- 
cago, Illinois, and shipped such lettuce by Ken Lear Trucking, with des- 
tination specified as Peter D. Deoudes & Sons in Washington, D.C. who 
was the customer of Produce Distributors. 

4. While the truck was in route to Washington, D.C., Claude Salicos 
of Alamosa Truck Brokers, Inc., was contacted by Severo Baggiolini who 
stated he was acting on behalf of Preferred Produce Co. and requested 
that Mr. Salicos contact Misty Mountain Trading Co. of Oxnard, Califor- 
nia, and make arrangements to have the lettuce taken on consignment 
while in route. The reason for this action was concern over a trucking 
strike which was then in progress. 

5. Early on the morning of June 22, 1979, Claude Salicos of Alamosa 
Truck Brokers, Inc., contacted Lonnie Howerton of Misty Mountain 
Trading Co. and requested that Misty Mountain Trading Co. arrange to 
have the lettuce taken by Clarence Mayfield Produce Co., Inc., of Louis- 
ville, Kentucky. Misty Mountain Trading Co. on the same morning, ar- 
ranged for the lettuce to be sold to Clarence Mayfield Produce Co., Inc., 
at a price of $4.00, f.o.b. shipping point, with the understanding that 
freight would be $2.50 per carton, to be paid to Alamosa Truck Brokers, 
Inc. 

6. The truck arrived at the place of business of Clarence Mayfield Pro- 
duce in Louisville, Kentucky, on the morning of June 22, 1979, and was 
federally inspected while on the truck at 10:45 a.m. Such inspection 
showed that temperatures were 42°F top and 46°F bottom, with the fol- 
lowing condition: 


Heads or portions of heads not affected by condition de- 
fects are fresh and crisp, Wrapper leaves: No decay. Head 
leaves: Ranges from 1 to 7 heads per carton, average 12% 
damage by Tip burn. Ranges from 1 to 6 heads per carton, 
average 12% damage by Rib Discoloration. No decay. 
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The certificate noted “Inspection and certificate restricted to product 
and lading in all layer of two stacks nearest rear doors and upper 4 
layers of next 4 stacks.” Respondent contacted Misty Mountain Trading 
Co. immediately after receiving the results of the Federal Inspection and 
informed Lonnie Howerton that respondent was rejecting the lettuce. 
Lonnie Howerton contacted Mr. Baggiolini and informed him of re- 
spondent’s rejection and in subsequent negotiations it was agreed that 
respondent would take the lettuce on a price after sale basis. 
7. The formal complaint was filed on January 22, 1980, which was 
within nine months after the alleged cause of action accrued. 


CONCLUSIONS 


Respondent in a detailed motion filed prior to the commencement of 
the shortened procedure requested that the complaint be dismissed on 
the grounds that complainant is not the real party in interest in this pro- 
ceeding. Respondent’s contentions in this regard were again forcefully 
renewed in its brief. Basically respondent points out that Alamosa Truck 
Brokers, Inc., the complainant herein, was at most an intermediary in 
some of the negotiations which transpired relative to the subject load of 
lettuce. We also note that there is support in the record to show that Se- 
vero Baggiolini, apparent agent for Preferred Produce Co., authorized 
payment to be made by respondent to Alamosa Truck Brokers. Com- 
plainant attached to the formal complaint an assignment executed by 
Ken Lear d/b/a Ken Lear Trucking of all his right, title and interest in 
and to the claim against respondent arising out of the subject lettuce 
transaction. However, the record does not show that Ken Lear Trucking 
possessed any right, title or interest in such claim. 

Complainant in its opening statement filed an affidavit by Severo Bag- 
giolini which comes closer than any thing else in the record to establish- 
ing some basis to substantiate an interest on complainant’s part in this 
proceeding. Such affidavit states that Baggiolini was the agent of Pre- 
ferred Produce Co. at the time in question and personally negotiated the 
transaction between Preferred Produce Co. and Produce Distributors 
concerning the subject load of lettuce; that Baggiolini initiated the com- 
munication with complainant which resulted in the contact with Misty 
Mountain Trading Co., and that as a result of that contact respondent 
agreed to take the subject lettuce on consignment. Baggiolini states that 
this action was taken pursuant to an agreement between Preferred Pro- 
duce Co. and Produce Distributors to alter their contract. It is further 
stated that Alamosa Truck Brokers, Inc., mailed a check to Baggiolini 
for Preferred Produce in the amount of $3,381.50, the original contract 
price on the load of lettuce; that Produce Distributors has been fully 
satisfied by Preferred Produce Co.; that neither firm has an outstanding 
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interest in the subject transaction; and that all amounts due on the load 
lettuce are due to Alamosa Truck Brokers, Inc. However, this statement 
by Baggiolini falls short of furnishing adequate authority for complain- 
ant to bring the subject action. The only copy of a check in the record is- 
sued by complainant to Preferred Produce is a check issued on October 
25, 1979, in the amount of $2,966.50. The face of the check recites that 
it was “on load to Louisville”, and it is also indicated thereon that the 
check was apparently paid by the bank on which it was drawn. It is not 
clear why the check was made out for less than the contract price con- 
trary to the statement of Baggiolini; however, Claude Salicos stated in 
an affidavit that the check represented the balance of the original con- 
tract price of $3,381.50. Although Severo Baggiolini claims to have act- 
ed as an agent for Preferred Produce Co. relative to the subject transac- 
tion, it is not clear what the scope of his authority was, nor is it clear 
that he had authority to vest complainant with any status in this pro- 
ceeding on behalf of the original shipper, Preferred Produce Co. 

A more serious objection, however, is raised by respondent relative to 
the authority of complainant. Respondent points out that since the sub- 
ject transaction was an f.o.b. sale from Preferred Produce Co. to Produce 
Distributors, the beneficial owner of the lettuce after its loading upon 
the truck was Produce Distributors and not Preferred Produce Co. There 
is nothing in the record which would establish that Alamos Truck Bro- 
kers, Inc., should be entitled to an award in place of Produce Distribu- 
tors. In addition, we note that all these problems were made clear by re- 
spondent’s motion prior to the beginning of the shortened procedure, 
and that complainant was given notice of such problems and could pre- 
sumably have furnished the required assignments to establish its 
claimed right to proceed herein, assuming that such right existed. We 
find that complainant has failed to establish that it is the real party in 
interest in this proceeding. The complaint, accordingly, should be dis- 
missed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 





FRUITS OF FOUR SEASONS v. COLUMBUS FRUIT 
Cite as 40 A.D. 813 


(No. 20,727) 


FRUITS OF FOUR SEASONS, INC. v. COLUMBUS FRUIT Co., INC. PACA 
Docket No. 2-5633. Decided June 4, 1981. 


Alleged breach of contract, failure to give notice of—Liability for full 
purchase price—Counterclaim, dismissed 


Where respondent accepted the subject commodity and failed to notify complainant of the 
alleged presence of worms in some of the jars of fruit, respondent is liable for the 
full purchase price thereof. Respondent’s counterclaim, arising out of the alleged 
breach of contract by complainant, is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant, prose. 
Frederick M. Luper, Columbus, Ohio, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requested an award of repara- 
tion against respondent, in the sum of $3,020.00, in connection with a 
transaction in interstate commerce involving the sale of a quantity of 
chilled citrus sections. The amount requested by complainant was later 
reduced to $2,620.00 as a result of a $400.00 payment made by respond- 
ent. 

A copy of the formal complaint was served upon respondent, and re- 
spondent failed to file an answer thereto within the time allowed. On 
May 16, 1980, a default order in the amount of $2,620.00 was issued 
against respondent. On May 28, 1980, respondent moved to reopen the 
proceeding after default and on June 25, 1980, the order of May 16, 
1980, was stayed and complainant was granted time to respond to the 
petition to reopen. After the filing of a response by complainant, an or- 
der was issued on August 11, 1980, granting respondent’s petition to re- 
open after default and, subsequently, respondent was granted time in 
which to file an answer. On September 8, 1980, respondent filed an an- 
swer to the complaint in which a defense was raised to complainant’s 
claim and a counterclaim in the amount of $1,000.00 was asserted. This 
answer and counterclaim was served upon complainant. In addition a re- 
port of investigation prepared by the Department has been served upon 
both parties. 
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Since the amount claimed as damages in the formal complaint does 
not exceed $3,000.00, the shortened method of procedure set forth in 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this proce- 
dure complainant was given the opportunity to file an opening state- 
ment but did not do so. Respondent filed an answering statement and 
complainant filed a statement in reply. In response to an opportunity 
given to both parties to file briefs, respondent filed a document which 
was treated as a brief. Complainant did not file a brief. 


FINDINGS OF FACT 


1. Complainant, Fruits of Four Seasons, Inc., is a corporation whose 
address is P.O. Box 504, Lakeland, Florida. 

2. Respondent, Columbus Fruit Co., Inc., is a corporation whose ad- 
dress is Units 3 & 4, 4561 East 5th Avenue, Columbus, Ohio. At the time 
of the transaction involved herein respondent was licensed under the 
Act. 

3. On or about November 28, 1979, complainant sold to respondent, 
and shipped from Winterhaven in the State of Florida to respondent at 
Columbus, Ohio, 100 cases of orange sections at $15.00 per case or 
$1,500.00, 100 cases of grapefruit sections at $13.50 per case or 
$1,350.00, and 30 cases of fruit salad at $15.00 per case or $450.00. The 


total price of the produce sold was $3,300.00, plus freight in the amount 
of $1.55 per case or $356.50, or a grand total of $3,656.50. 

4. On arrival of the shipment at destination respondent accepted the 
fruit and has since paid complainant a total amount of $1,036.50 leaving 
a balance due of $2,620.00. 

5. The formal complaint was filed on April 4, 1980, which was within 
9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent has admitted purchase and acceptance of the subject fruit 
but has alleged as an affirmative defense that, after resale by respond- 
ent of a part of the merchandise received from complainant, such mer- 
chandise was returned to respondent for the reason that worms were 
visible through some of the jars containing the fruit. In addition re- 
spondent alleges that complainant is estopped to assert that the entire 
balance is now immediately due by reason of an agreement between the 
parties that partial payment would be acceptable until such time as pay- 
ment in full was remitted and that in reliance upon such agreement re- 
spondent made a payment to complainant in the amount of $400.00 in 
April of 1980. 
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First of all, we note that the $400.00 payment alleged by respondent 
was taken into consideration in the reduced amount of $2,620.00 
claimed in the formal complaint. In addition, complainant in effect de- 
nies any settlement agreement was entered into between the parties in 
regard to a partial payment plan. Complainant states: 


From the latter part of December 1979 through February 
1980 numerous phone calls were made by various em- 
ployees of the Complainant to Respondent requesting pay- 
ment for said merchandise. On March 6, a mailgram was 
sent to Respondent requesting payment be sent and, if not 
received by March 11, we would file a Complaint under our 
PACA license. On March 10, 1980, Complainant received a 
check from Respondent in the amount of $636.50. Com- 
plainant spoke with Respondent regarding the partial pay- 
ment, but by March 31st no further payment was received 
and it was felt that Complainant had been extremely pa- 
tient in waiting for further payment. Therefore, it was de- 
cided to proceed with the Complaint. On April 14th, Com- 
plainant received a second check from Respondent in the 
amount of $400.00. Complainant did not feel that $400.00 
was a substantial amount to remit since the balance owed 
was over $3,000.00. It was then decided not to withdraw 
the Complaint. 


We find that respondent has failed to meet its burden of proving as an 
affirmative defense that a firm settlement agreement was entered into 
between the parties. 

In regard to respondent’s defense relative to the alleged presence of 
worms in some of the jars of fruit, we note that respondent in its answer 
did not allege that any notice was given to complainant of the alleged 
breach. In addition, although respondent filed an answering statement 
containing affidavits by three people concerning the presence of a worm 
found in one jar of grapefruit, no mention was made by respondent of 
notice being given to complainant. Complainant, in its statement in re- 
ply, submitted a sworn statement by Sherman Cardon, its president, and 
sworn statements by Sandra Enfinger, Office Manager, Walter Tramon- 
tin, Sales and Traffic Manager, and a Linda Weeks, all of which alleged 
that no notice was received from respondent relative to an alleged 
breach of contract. 

After the time granted to the parties for the submission of evidence 
had expired, respondent submitted, in response to an opportunity given 
to the parties to file a brief, a sworn statement by Roger E. Veit in which 
it was alleged that notice was given in late 1979 and early 1980 to the 
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broker, Mr. Harold Holland, concerning foreign matter being found in 
the product received from complainant. Such document is evidentiary in 
nature and such evidence can not be considered as such when submitted 
as a brief. However, we note that if the statement were considered, it 
would not prove timely notice of the alleged breach since notice to a 
broker does not constitute notice to the shipper. See Spudco, Inc. v. Yick 
Lung Co. Inc., 36 A.D. 715 (1977). We find that respondent has failed to 
prove notice of the alleged breach, and therefore is without adequate de- 
fense to complainant’s claim herein. A. C. Carpenter, Inc. v. Boyer Pota- 
to Chips, 28 A.D. 1557 (1969) and U.C.C. §2-607 (3) (a). Respondent ac- 
cepted the subject commodity and became liable to complainant for the 
full purchase price thereof, less the $1,036.40 already paid, or 
$2,620.00. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 

Respondent’s counterclaim arises out of the alleged breach of com- 
plainant and therefore should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,620.00, with interest thereon at the rate 


of 13 percent per annum from January 1, 1980, until paid. 
The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 20,728) 


FARM PAK PRODUCTS, INC. v. JOE ROSENTHAL & SONS. PACA Docket 
No. 2-5672. Decided June 5, 1981. 


Consignment, failure to prove—Outright sales—Failure to pay in full 


Where respondent failed to prove a portion of the two lots of yams were to be handled on 
consignment for complainant’s account, it is concluded the yams sold to respondent 
were outright sales. Thus, respondent is liable to complainant the balance due and 
owing. 


George L. Aubrey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $952.00 
against respondent and in connection with two transactions in interstate 
commerce involving, on both occasions, a quantity of yams originating 
in North Carolina and received by respondent in the State of Iowa. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent who denied liability to complianant for any monies due out of 
the transactions complained of. 

The amount claimed in the formal complaint is less than $3,000.00. 
Therefore, the shortened procedure provided in PACA Rules of Practice 
at 7 CFR §47.20 is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. The parties were given an op- 
portunity to submit additional evidence in the form of sworn state- 
ments, but neither party did so. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is Route 1, Box 131, 
Spring Hope, North Carolina. 

2. Respondent is a corporation whose address is P.O. Box 237, Sioux 
City, Iowa. At the time of these transactions described herein, respond- 
ent was licensed under the Act. 

3. On December 28, 1979, complainant shipped from a North Caro- 
lina loading point by truck 120 bushels of “Farm Pak Reg. C. yams” to 
respondent in Sioux City, Iowa. The truck arrived in Sioux City and the 
product was received and accepted by respondent at an unknown time 
and date. 

4. On or about March 11, 1980, complainant sold respondent an addi- 
tional 220 bushels of “Farm Pak Reg. cured yams” of North Carolina ori- 
gin which it held in storage in Des Moines, Iowa with a firm called 
Chandler-Metelman, Inc. This lot was picked up at the Chandler-Metel- 
man warehouse in Des Moines by respondent in a truck operated by it on 
that date. 

5. At unknown times and dates complainant invoiced respondent for 
these two lots of yams at $8.00 a bushel; i.e., $960.00 for the first lot of 
120 bushels and $1,760.00 for the second lot. 

6. At an unknown time and date respondent remitted $1,768.00 to 
complainant as payment for both lots. 
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7. Complainant filed an informal complaint against respondent on 
April 10, 1980, within nine months of the accrual of its alleged cause or 
causes of action. A formal complaint was filed on September 15, 1980, 
seeking as a reparation award the alleged balance due of $952.00. 


CONCLUSIONS 


Respondent admits ordering the first lot but only to the extent of 80 
“cases,” considerably less than the 120 bushels received and accepted. 
Also respondent does not deny picking up the second lot in March of 
1980 from the firm holding it in storage in Des Moines. 

As we understand respondent’s defense, it is that the entire second lot 
and the unordered portion of the first lot were not purchased from com- 
plainant but were sold for complainant’s account, i.e., that these were 
consignment transactions. 

However, the record does not support this theory. If respondent was 
handling the product for complainant on consignment it had a duty to 
exercise considerable care and to render an account therefor. Its duties 
as a receiver of this produce are spelled out in some detail in the PACA 
regulations at 7 CFR §§46.18-46.29.1 These include assignment of 
identifying lot numbers of each lot, maintaining a record of sales and ex- 
penses, and documenting any portion of the product that had to be 
dumped. In the record in this case there is no indication that respondent 
rendered account sales to complainant for either lot or handled them in a 
manner indicative of a consignment. Accordingly, we conclude that com- 
plainant’s version of the transaction is the correct one; i.e., that these 
were outright sales of the entire product to respondent at a price of 
$8.00 per bushel. Respondent purchased the entire 340 bushels at that 
price and is now liable to respondent for the $952.00 balance due. Its 
failure to pay that amount is a violation of section 2 of the Act for which 
reparation must be awarded. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay to 
complainant as reparation the amount of $952.00 with interest thereon 
at the rate of 13 percent per annum from April 1, 1980, until paid. 

Copies of this Order shall be served upon the parties. 


‘ PACA Regulations, Title 7 Part 46 of the Code of Federal Regulations read in pertinent 
part as follows: 
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RECORD OF MARKET RECEIVERS 


46.18 Record of produce received. 
Market receivers shall keep in the order of receipt of all produce received. . . . 


46.20 Lot numbers. 

An identifying lot number shall be assigned to each shipment of produce to be sold on 
consignment or joint account or for the account of another person or firm and should be as- 
signed to any purchased shipment in dispute between the parties to assist in proving dam- 
ages. A lot number shall be assigned to each purchased shipment of similar produce on 
hand at that time or received later while the consigned or joint account or disputed lot is 
being sold. A lot number shall be assigned to each purchased shipment which is recondi- 
tioned if the seller is to be charged with the shrinkage or loss. The lot number shall be 
entered on the receiving record in connection with each shipment and entered on all sales 
tickets identifying and segregating the sales from the various shipments on hand. The lot 
number shall be entered on the sales tickets by the salesmen at the time of sale or by the 
produce dispatcher, and not by bookkeepers or others after the sales have been made. No 
lot number shall be repeated within a period of 30 days after the last sale from the preced- 
ing lot to which such number was assigned. 


46.21 Returns, rejections, or credit memorandums on sales. 

In the event of the rejection and return of any produce sold for or on behalf of another or 
consignment or joint account, or of any necessary allowance or adjustment being made to 
the buyers thereof, a credit memorandum showing the buyer’s name, sales ticket number, 
lot number, date of the granting of the allowance, and amount of the credit or adjustment, 
with reasons therefor, shall be made or a notation shall be made on the original sales ticket 


referring to the adjustment and showing where the credit memorandum is filed. The credit 
memorandum shall be on a regular form, in a ledger book, or on a sales ticket or invoice 
properly completed to show the facts and shall be approved by a duly authorized person. 
Credits granted shall be entered in the same records as the original sales tickets. 


46.22 Accounting for dumped produce. 

A clear and complete record shall be maintained showing justification for dumping of 
produce received on joint account, on consignment, or handled for or on behalf of another 
person if any portion of such produce regardless of percentage cannot be sold due to poor 
condition or is lot through re-sorting or reconditioning. In addition to the foregoing, if five 
percent or more of a shipment is dumped, an official certificate, or other adequate evi- 
dence, shall be obtained to prove the produce was actually without commercial value, un- 
less there is a specific agreement to the contrary between the parties. The original certifi- 
cate or other adequate evidence justifying dumping shall be forwarded to the consignor or 
joint account partner with the accounting and a copy shall be retained by the receiver. 


46.23 Evidence of dumping. 

Reasonable cause for destroying any produce exists when the commodity has no commer- 
cial value or when it is dumped by order of a local health officer or other authorized official 
or when the shipper has specifically consented to such disposition. The term “commercial 
value” means any value that a commodity may have for any purpose that can be ascer- 
tained by the exercise of due diligence withough unreasonable expense or loss of time. 
When produce is being handled for or on behalf of another person, proof as the quantities 
of produce destroyed or dumped in excess of five percent of the shipment shall be provided 
by procuring an official certificate showing that the produce has no commercial value from 
any person authorized by the Department to inspect fruit and vegetables. 

kx kk wk wk wk 
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(No. 20,729) 


MENDELSON-ZELLER CO., INC. v. AIRLINE PRODUCE Co., INC. PACA 
Docket No. 2-5656. Decided June 5, 1981. 


Acceptance—Suitable shipping condition, failure to establish breach of 
warranty— Damages, failure to prove—Liability for purchase price 


Where respondent resold the strawberries for complainant’s account without agreement 
between the parties, respondent is deemed to have accepted the strawberries. Since 
respondent accepted the strawberries and failed to establish damages flowing from 
any breach of contract by complainant, respondent is liable for the full purchase 
price thereof. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $6,721.50, in connection with a 
shipment in interstate commerce of one truckload of strawberries. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 


Footnote Cont'd. 


RECEIVING MARKET COMMISSION MERCHANTS 
AND JOINT ACCOUNT PARTNERS 


46.29 Duties. 

(a) General. All licensees who accept produce for sale on consignment or on joint account 
are required to exercise reasonable care and diligence in disposing of the produce promptly 
and in a fair and reasonable manner. . .. Complete and detailed records shall be prepared 
and maintained by all commission merchants and joint account partners covering produce 
received, sales, quantities lost, dates and cost of repacking or reconditioning, unloading, 
handling, freight demurrage or auction charges, and any other expenses which are de- 
ducted on the accounting, in accordance with the provisions of §46.18 through §46.23. 
When rendering account sales for produce handled for or on behalf of another, an accurate 
and itemized report of sales and expenses charged against the shipment shall be made. It is 
a violation of section 2 of the act to fail to render true and correct accountings in connec- 
tion with consignments or produce handled on joint account. . . . 

(b) Commission charges. Before accepting produce on consignment, the parties should 
reach a definite agreement on the amount of the commission and other charges which will 
be assessed by the commission merchant. In the absence of such an agreement, only the 
usual and customary commission and other charges shall be permitted. . . . 
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served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

Although the amount of damages claimed in the complaint exceeds 
$3,000.00, the parties waived oral hearing and the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. In addition the parties were given the 
opportunity to file evidence in the form of sworn statements but neither 
party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation whose ad- 
dress is 450 Sansome Street, San Francisco, California. 

2. Respondent, Airline Produce Co., Inc., is a corporation whose ad- 
dress is 2530 Airline Drive, Houston, Texas. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 

3. On or about April 26, 1980, complainant sold and shipped to re- 
spondent one truckload of strawberries consisting of 1,176 trays at 
$5.00 tray, plus $.50 per tray for cooling and palletizing, plus $16.50 per 
pallet for 14 tectrolled pallets, and $22.50 for a Ryan temperature ther- 
mometer, or a total of $6,721.50, f.o.b. Anaheim, California. 

4. The strawberries arrived at respondent’s place of business in Hous- 
ton, Texas, on April 29, 1980, and were federally inspected at 9:10 a.m. 
on the same date with the following results in relevant part: 


Condition 
of Equipment: Temperature controls in operation. 


Product 

Inspected: STRAWBERRIES in baskets, placed in cardboard flats, printed 
Crimson King, Mendelson-Zeller Co., San Francisco, Calif. (illegi- 
ble) Dry Pint Baskets, Produce of U.S.A. Applicant stated 1,199 
flats remaining on trailer. 


Condition 

of Load: Partly unloaded, loaded to approximately 15 feet from rear doors, 
2 pallets wide, 14 layers, 2 rows, crosswise, 6 flats per layer. Pal- 
lets film wrapped. 


Condition 
of Pack: Baskets well filled. 


Temperature 
of Product: Nearest rear doors: Top 44° F., Bottom 43° F. 


Condition: Generally firm and ripe, bright to fairly bright, Calyxes fresh and 
green. Average less than 1% decay. Average 2% soft and ripe. 
Serious damage by soft bruises, scattered throughout pack, range 
from 3 to 13%, average 7%. 
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Remarks: Inspection and certificate restricted to product and lading in up- 
per 6 flats in 4 pallets nearest rear doors, made accesible by appli- 
cant. 


5. On April 30, 1980, at 8:50 a.m. a second federal inspection was 
made of the subject strawberries with the following results in relevant 
part: 


Condition 
of Equipment: Temperature controls in operation. 


Products 

Inspected: STRAWBERRIES in baskets placed in flats printed, 12 Dry Pint 
Baskets Crimson King Strawberries, Mendelson Zeller Co., San 
Francisco, Calif., approximately 1,630 flats (See remarks). 


Condition 
of Load: Partly unloaded. Palletized load. Strawberries loaded in rear 1/2 
portion of trailer, 2 rows pallets. 2 and 3 rows flats. 13 layers. 


Condition 
of Pack: Baskets well filled. 


Temperature 
of Product: At rear: Top 38° F., Bottom 37° F. 


Condition: Generally ripe and firm. Calyxes fresh and green. Ripe and soft in 
most samples none, some 3 to 9%, average 2%. Serious damage 
by soft bruising range in most samples from 3 to 21%, some none, 
average 8%, occuring throughout pack. Decay in most samples 
none, some 3 to 9%, average 1%, mostly Gray Mold Rot, some 
Rhizopus Rot, in various stages, mostly advanced. 


Remarks: Inspection and certificate restricted to strawberries only trailer 
also contains lettuce (illegible) of trailer: load made accesible by 
applicant. 


5. Respondent accepted the subject strawberries and resold them. On 
or about June 12, 1980, respondent remitted check to complainant in 
the amount of $4,647.00 as full payment for the load of strawberries. 
Complainant returned the check to respondent. 

6. The formal complaint was filed on August 4, 1980, which was with- 
in nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that the subject strawberries were accepted by re- 
spondent and that respondent is therefore liable for the full purchase 
price of such berries. Respondent disputes the acceptance of the berries 
and alleges that complainant breached the warranty of suitable shipping 
condition applicable to f.o.b. sales, as evidenced by the condition of the 
berries on arrival as disclosed in the two federal inspections. 
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The dispute as to whether or not there was an acceptance revolves 
around the number of trays taken from the truck prior to either the first 
or second inspection. However, this dispute need not concern us since it 
is clear that subsequent to the second inspection respondent resold the 
berries for complainant’s account without any agreement between the 
parties that such berries could be handled on consignment. This act by 
respondent amounted to an acceptance of the berries. Berks-LeHigh Co- 
op v. Adams, 15 A.D. 677 (1956) 

The condition of the berries upon arrival as disclosed by the first fed- 
eral inspection was close to the border line of what could be considered 
good delivery. However, it is not necessary for us to decide whether the 
berries made good delivery since respondent has failed to prove any 
damages assuming we were to find a breach of contract on the part of 
complainant. This is true because respondent did not furnish us with any 
accounting covering its resale of the subject berries. See Genbroker 
Corp. v. Superfood Services, 38 A.D. 83 (1979). Since respondent has 
failed to establish damages flowing from any breach of contract on the 
part of complainant and since respondent accepted the subject straw- 
berries, it is liable to complainant for the full purchase thereof. 

In its answer respondent claims that the amount in dispute between 
the parties is $6,133.50, owing to the fact that respondent was granted a 
$.50 per flat credit by complainant. However, the evidence in the record 
shows that the $.50 per flat credit was an offer made by complainant to 
respondent conditioned upon respondent’s payment of the remaining 
balance as the correct amount due. Respondent in fact rejected this set- 
tlement offer on the part of complainant. Therefore, the amount due 
from respondent to complainant is the full invoice price of $6,721.50. 
Respondent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to complain- 
ant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, the sum of $6,721.50, with interest thereon 
at the rate of 13% per annum from June 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 





824 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 40 A.D. 824 


(No. 20,730) 


PASS FARM, INC., d/b/a SUN CITY FARMS v. SALAH A. GOUDA, d/b/a 
GOUDA GROVES. PACA Docket No. 2-5648. Decided June 5, 
1981. 


Delivered sale—Acceptance—Suitable shipping condition, failure to prove 
breach of warranty—Liability for purchase price 


Where upon delivery of the strawberries to Miami respondent subsequently shipped the 
strawberries to Paris, respondent legally took possession and control of such straw- 
berries and is therefore deemed to have accepted them. Since respondent accepted 
the strawberries and failed to prove a breach of contract by complainant, respond- 
ent is liable for the full purchase price thereof. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A formal 
complaint was filed on July 29, 1980, in which complainant seeks 
reparation in the sum of $2,870.00, in connection with the sale to re- 
spondent of 410 flats of strawberries in foreign commerce. 

A copy of the report of investigation prepared by the Department was 
served upon the parties and a copy of the formal complaint was served 
upon respondent which filed an answer thereto denying liability to com- 
plainant. 

The amount claimed as damages in the formal complaint does not ex- 
ceed $3,000.00 and therefore the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is ap- 
plicable. Pursuant to such procedure, the parties were given the oppor- 
tunity to submit additional evidence in the form of verified statements, 
however, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pass Farm, Inc., doing business as Sun City Farms, is 
a corporation whose address is P.O. Box 1075, Wimauma, Florida. 

2. Respondent, Salah A. Gouda, doing business as Gouda Groves, is an 
individual whose address is 575 Lakeshore Drive, Grosse Pointe Shores, 
Michigan. At the time of the transaction involved herein, respondent 
was licensed under the Act. 
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3. On or about March 14, 1980, in the course of foreign commerce, 
complainant sold to respondent 410 flats of strawberries at $7.00 per 
flat, delivered to Miami, Florida, for subsequent shipment to Paris, 
France. 

4. On or about March 15, 1980, complainant shipped the subject 
strawberries from Wimauma, Florida, to respondent in Miami, Florida, 
where they were accepted on March 16, 1980, by a representative of re- 
spondent. The berries were subsequently shipped by air to Paris, France, 
where at least a portion of such berries were inspected by the French 
Ministry of Agriculture on March 18, 1980. 

5. No part of the purchase price of $2,870.00 has been paid by re- 
spondent to complainant. 

6. The formal complaint was filed on July 29, 1980, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant has alleged in the formal complaint that the contract 
terms relevant to the sale of the subject strawberries were “delivered, 
Miami, Florida.” Complainant’s invoice does not state whether the terms 
of sale were f.o.b. or delivered, and the only document issued by com- 
plainant which states the terms as being delivered, Miami, is complain- 


ant’s packing order which was probably an internal document and not 
mailed to respondent. However, respondent does not dispute the terms 
of the sale as set forth in the formal complaint, and we find that such 
terms were in fact applicable to the subject transaction. 

Respondent does strongly dispute complainant’s allegation that the 
strawberries were accepted by respondent in Miami. Respondent also 
strongly denies that such strawberries were inspected by respondent in 
Miami, although complainant did not allege that there was an inspection 
of the strawberries in Miami. The fact that the terms of the contract 
were delivered, Miami, and the fact that complainant succeeded in de- 
livering such strawberries to Miami where they were subsequently 
shipped to Paris, France, shows that respondent legally took possession 
and control of such strawberries in Miami and is therefore deemed to 
have accepted such strawberries. The fact that neither respondent nor 
anyone directly in his employ saw the strawberries upon arrival in 
Miami is immaterial. When the airline took possession of such straw- 
berries after completion of complainant’s contract to deliver such berries 
to the Miami airport, the airline was in effect acting as agent for re- 
spondent and effectuated a legal acceptance of the berries. Hunter Bros. 
v. J. Crimaldi, 22 A.D. 591 (1963). Acceptance, of course, does not cut 
off the right of a buyer to claim damages for breach of contract. How- 
ever, respondent must show, in a delivered sale, that the subject berries 
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did not meet contract specifications, or were not in merchantable condi- 
tion, at the time of delivery of such berries to the airline. Respondent did 
not have the berries inspected upon delivery in Miami and the only in- 
spection upon which respondent can rely to show the condition of the 
berries in Miami is the French inspection made two days later in Paris, 
France. The copy of the French inspection submitted by respondent was 
not accompanied by an English translation, but the parties seem to agree 
that such inspection shows “80% damage by Botrytis.” However, it has 
not been shown that the French inspection covered the total 410 flats of 
strawberries, nor has it been shown what the temperature history of 
the strawberries was during shipment, nor the temperature of the straw- 
berries on arrival in Paris, France. In the absence of such information, 
we are unable to say that the damage in the berries would have been 
present in any significant degree upon delivery of such berries in Miami. 

Since respondent accepted the subject berries and has not proven a 
breach of contract on the part of complainant, respondent is liable to 
complainant for the full purchase price of such berries, or $2,870.00. Re- 
spondent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to complain- 
ant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $2,870.00, with interest thereon 
at the rate of 13% per annum from April 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,731) 


WORLD WIDE PRODUCE BROKERS, INC. v. CHARLES C. COLLINS d/b/a 
COLLINS BROKERS PRODUCE CO. PACA Docket No. 2-5639. De- 
cided June 5, 1981. 


Overpayment—Counterclaim, granted—Conditional contract, failure to 
prove—Complaint dismissed 


Where respondent proved it not only paid complainant in full as to the first load of canta- 
loupes, but overpaid complainant. Thus, complainant is liable to respondent the 
overpaid amount with interest. As to the second load, complainant failed to prove 
the reduction in price respondent took was conditional upon respondent supplying 
an inspection report upon delivery. The reduction is deemed to have been uncondi- 
tional and therefore, the correct contract price. The complaint as to both transac- 
tions, is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $908.48 against respondent in connection with two 
transactions in interstate commerce involving the sale of cantaloupes. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant and alleging a counterclaim against complainant in the amount of 
$160.00. Complainant filed a reply to the counterclaim. 

The amount claimed herein does not exceed $3,000.00, and therefore 
the shortened method of procedure provided in section 47.20 Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure the veri- 
fied pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. The parties were 
given opportunity to file additional evidence in the form of verified 
statements, however, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, World Wide Produce Brokers, Inc., is a corporation 
whose address is P.O. Box 1249, Forest Park, Georgia. At the time of the 
transactions involved herein complainant was licensed under the Act. 
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2. Respondent, Charles C. Collins, is an individual doing business as 
Collins Brothers Produce Company, whose address is State Farmer’s 
Market, Building J, Units 1-4, Forest Park, Georgia. At the time of the 
transactions involved herein respondent was licensed under the Act. 

3. On or about April 17, 1978, complainant sold to respondent 80 car- 
tons of size 36 cantaloupes at $24.00 per carton delivered, and 80 car- 
tons of size 44 cantaloupes at $23.00 per carton delivered. After arrival 
of the cantaloupes the price of the size 45 melons was reduced to $21.00 
delivered, due to a decline in the market. Respondent accepted the 
melons and paid complainant $3,320.00, and, in addition, paid the 
trucking company $440.00 in freight charges relative to such melons. 

4. On or about April 21, 1978, complainant sold to respondent 134 
cartons of size 45 cantaloupes for $18.00 per carton f.o.b. On April 25, 
1978, the price of the cantaloupes was reduced to $14.00 f.0.b. by agree- 
ment between the parties. Respondent has paid complainant the full re- 
duced price of such melons or $1,876.00. 

5. An informal complaint was filed on November 6, 1978, which was 
within nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges that respondent has paid only $3,320.00 of the 


delivered purchase price of $3,600.00 relative to the first load of canta- 
loupes, leaving a balance of $280.00 still due. Respondent, however, has 
shown that it paid the trucking company $440.00 in freight relative to 
these cantaloupes and complainant, although it had the opportunity to 
do so, did not rebut this contention made by respondent. Respondent 
also points out that its payment of the freight in the amount of $440.00, 
together with the payment to complainant in the amount of $3,320.00, 
amounts to full payment for the original price of the subject melons, 
without taking into account the reduction in price agreed upon between 
the parties for the size 45 melons from $23.00 delivered to $21.00 deliv- 
ered. It is clear, therefore, that respondent has overpaid complainant as 
to this shipment in the amount of $160.00. Since respondent counter- 
claimed for this amount, it is entitled to an award of reparation. We find 
that complainant’s failure to pay respondent $160.00 relative to the 
April 17, 1978, transaction is a violation of section 2 of the Act for 
which reparation should be awarded to respondent with interest. 
Complainant maintains that it agreed to reduce the price of the April 
21, 1978, shipment of cantaloupes from $18.00 to $14.00 conditioned 
upon respondent sending complainant a copy of a Federal inspection 
showing condition defects. In support of this contention complainant 
submitted a copy of a broker’s memorandum of sale dated April 21, 
1978, showing an original price for the 134 crates of cantaloupes of 
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$18.00 f.0.b., with the $18.00 crossed out and a handwritten amount of 
$14.00 f.o.b. written in, with a handwritten note stating “corrected 
4/25/78 pending INSP.”. This memorandum was signed by Phil Smith, 
an employee of complainant. Respondent, however, contends that the re- 
duction in price was made due to a market decline and that such reduc- 
tion was unconditional. Respondent attached as an exhibit to. its answer 
a copy of a broker’s memorandum of sale relative to the same 134 crates 
of size 45 cantaloupes which was dated April 25, 1978, and signed by 
Phil Smith, and which showed a price of $14.00 f.o.b. with no condition 
whatsoever stated on the memorandum as to any need for respondent to 
supply an inspection report or other information in order to receive the 
$14.00 price. A copy of the same broker’s memorandum of sale is at- 
tached to an exhibit to the report of investigation. We conclude that 
complainant has failed to prove that the $14.00 price was conditioned 
upon the supplying of an inspection report by respondent. The com- 
plaint should be dismissed as to both transactions. 

We think it should be noted that in its reply to respondent’s counter- 
claim complainant refers to a prior decision relative to the same two 
shipments of cantaloupes in which complainant was required to pay rep- 
aration, in the same amount that it is seeking in this action, to the origi- 
nal shipper of the subject cantaloupes, Jimmy Grizzard Sales, Inc. Com- 
plainant contends that since it was required to pay the shipper in that 
case, relative to the two subject transactions, as a guarantor, it should in 
turn be entitled to reimbursement for such payment from the respond- 
ent buyer. However, there is no indication in the Decision and Order 
relative to the Jimmy Grizzard case that the defenses raised by respond- 
ent in this case were even considered therein. Instead, the parties to that 
proceeding concerned themselves with the status of World Wide Pro- 
duce Brokers, Inc., relative to the two transactions and with the ques- 
tion of whether there had been a guarantee made by World Wide Pro- 
duce Brokers. Certainly World Wide Produce Brokers could have raised 
as a defense in that proceeding the same defenses that were raised by re- 
spondent herein. The fact that it did not do so certainly should not pro- 
hibit respondent from raising such defenses in this case. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $160.00, with interest thereon at the rate of 
13% per annum from September 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,732) 


JIMMY GRIZZARD SALES, INC. v. LLOYD C. MYERS d/b/a LLOYD MYERS 
Co. PACA Docket No. 2-5638. Decided June 8, 1981. 


Action as broker, failure to prove—Acceptance—Breach of contract, no 
attempt to prove—Contract price, failure to pay—Reparation awarded 


Where respondent failed to prove it acted as broker in the transactions in issue, and since 
respondent’s customer received and accepted the produce and made no attempt to 
prove a breach of contract or damages resulting therefrom by complainant, respond- 
ent is liable for the full purchase price thereof. 


Complainant and respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,390.40 in connection with a 


transaction in interstate commerce involving a truck shipment of straw- 
berries from California to New York. 

A copy of the report of investigation prepared by this Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying responsi- 
bility as a principal in the transaction. 

The amount claimed as damages in the formal complaint is less than 
$3,000.00. Therefore the shortened procedure provided in the Rules of 
Practice at 7 CFR §47.20 is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. The parties were given an 
opportunity to submit additional evidence in the form of verified state- 
ments. Complainant filed an opening statement, and respondent an an- 
swering statement to which complainant filed a statement in reply. Re- 
spondent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 6292 Ox- 
nard, California. 

2. Respondent is an individual, Lloyd C. Myers, doing business as 
Lloyd Meyers Company, whose address is Route 2, Box 655, Carmel, 
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California. At the time of the transaction described herein respondent 
was licensed under the Act. 

3. On May 2, 1979, respondent’s employee, a Mr. Bill Hallquest, nego- 
tiated with a firm call Rayco Produce Enterprises in Camarillo, Califor- 
nia for the purchase of a quantity of strawberries to be shipped by truck 
from California to a firm called Cimino Brothers Produce in Syracuse, 
New York. On or about that date respondent, following normal office 
routine, caused to be placed in the mail a confirmation of sale addressed 
to the buyer and seller designating these parties, respectively, as “Cimi- 
no Bros. Prod. Co. Inc.,” 2100 Park Street Syracuse, NY and “Rayco 
Prod. Ent.”, P.O. Box 405, Camarillo, Calif. This confirmation indicated 
that the shipment was to be by truck on May 2, 1979 from California to 
New York, and described the product as 288 cartons “Jimbo” strawber- 
ries at $3.50 plus 40¢ cooling, and 288 cartons “Jbo Gold” strawberries 
at $4.00 plus 40¢ cooling, terms f.o.b., brokerage of $86.40 to be paid by 
Cimino Brothers. 

4. On that same date Mr. Ray Rose of Rayco Produce Enterprises tele- 
phoned an order to a Mr. Richard Ginn, apparently complainant’s sales 
representative, for shipment of the strawberries ordered by respondent. 
During several telephone conversations between the representatives of 
complainant and Rayco, it was agreed that the product was to be shipped 
to Cimino Brothers in Syracuse, but the sale was to be to respondent; i.e. 
respondent was to “take billing on the load.” On May 3, 1979 Mr. Rose 
mailed copies of his broker’s invoice to both parties setting out the essen- 
tials of the transaction. This document addressed to complainant, 
showed respondent as the purchaser of 288 Jimbo Brand strawberries @ 
$3.50 and 40¢, and 288 Jimbo Gold Brand Strawberries @ $4.00 and 
40¢, terms f.o.b. net 21, shipped 2 May 1979 via Liberty truck routed to 
“Ciamino” in Syracuse, NY. 

5. On May 2, 1979, complainant loaded and shipped by truck from 
Oxnard, California to Cimino Brothers in Syracuse the kind and quan- 
tity of strawberries called for in its negotiations with Rayco. The truck 
arrived in Syracuse at an unknown time and date, and its contents were 
received and accepted by Cimino Brothers. 

6. Some of the berries received official USDA inspection at Cimino 
Bros’ warehouse at 11:00 a.m. on May 7, 1979 with the following report- 
ed results: 


Products 

Inspected: Strawberries in one pint plastic cups packed in lugs printed “Cali- 
fornia Strawberries, Jumbo, 12 Dry Pints, Jimmy Grizzard Sales, 
Inc., Salinas, Calif.”. 


Applicant states: 576 lugs. 
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Condition 
of Load: Stacked at above location on pallets. 


Condition 
of Pack: Cups well filled. 


Temperature 
of Product: Range 40 to 45°F. 


Size: XXX 
Quality: XXX 
Condition: Generally ripe and firm and fairly bright. Calyx green and fresh. 


Average 7% damage by bruising scattered through pack. Range 3 
to 15%, average 9% Gray Mold Rot in advanced stages. 


Grade: XXX 


Remarks: Applicant states stock unloaded from trailer bearing license num- 
ber 13503T Nevada. 


7. Apparently, after a complaint from Cimino Brothers, Mr. Hall- 
quest telephoned Mr. Ray Rose of Rayco on May 7, 1979 to report that 
the strawberries had arrived with problems. On that same day a formal 
notice of complaint prepared by Mr. Wallace Halderman acting for re- 
spondent was mailed to Rayco advising that the product has been in- 
spected on May 7, 1979 and showed 10% decay and 7% bruising. 

8. On or about May 3, 1979 complainant invoiced respondent by mail 
in the amount of $2,390.40 for the strawberries in question. No part of 
this invoice had been paid by respondent.' 

9. Complainant filed an informal complaint with the Department on 
November 15, 1979 within nine months of the accrual of its alleged 
cause of action. Its formal complaint was received on June 23, 1980. 


CONCLUSIONS 


Respondent’s position is that he was acting as a broker representing 
Cimino Brothers, and negotiated a purchase by them from Rayco. His 
position is supported by his timely confirmation of sale to the parties 
clearly showing Rayco as the seller and Cimino Brothers as the buyer. 

Complainant would assign different roles to all the parties. Complain- 
ant maintains that it itself was the seller, respondent the buyer, Rayco 
the broker, and Cimino Bros. a customer of respondent. This theory of 
the case is supported by Mr. Rose’s affidavit, which reads in pertinent 
part as follows: 


Jimmy Grizzard Sales, Inc. sold to Lloyd Myers Co. 288 
flats of Jimbo strawberries at the agreed price of $3.90 
F.0.B. and 288 flats of Jimbo Gold strawberries at the 


1. There is some suggestion in the administrative file that Cimino Brothers made a par- 
tial payment on this account. However complainant denies any knowledge of this. 
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agreed price of $4.40 F.O.B. The strawberries were to be 
shipped to Cimino Brothers Produce in Syracuse N.Y. but 
the shipper would not agree to bill Cimino Brothers so Bill 
Hallquist agreed on behalf of Lloyd C. Meyers Co. to accept 
billing. Rayco acted only as the broker in the transaction 
and billed the shipper $57.60 for brokerage. A copy of this 
memorandum was mailed to both Jimmy Grizzard Sales, 
Inc., and Lloyd C. Myers Company on May 3, 1979. 


The two competing versions of the transaction are each supported by a 
broker’s confirmation or equivalent documentation.’ In addition, com- 
plainant has placed in evidence the above affidavit of Mr. Rose who ac- 
tually negotiated the sale. The employee who negotiated the sale for re- 
spondent is apparently no longer available, so the record contains no 
statement by him. Accordingly, the weight of the evidence is in favor of 
complainant. See Wall v. Larry Ober Co., 37 A.D. 182 (1978) and, gen- 
erally, A. Sam & Sons Produce v. Foster, 37 A.D. 1101 (1978). We con- 
clude that its version of the transaction is correct, and that respondent 
was the buyer. Since the goods were accepted by his customer he is liable 
for the purchase price unless he can prove a breach of contract and estab- 
lish damages therefrom. He has made no attempt to do this because his 
defense proceeded under another theory. 

Respondent’s failure to pay complainant for the berries is a violation 
of section 2 of the Act for which reparation must be awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the amount of $2390.40 with interest thereon 
at the rate of 13% per annum from June 1, 1979 until paid. 

Copies of this order shall be served upon the parties. 


2. Both Mr. Rose and respondent deny receiving the other’s written communication. 
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(No. 20,733) 


HIGH & MIGHTY FARMS, INC. v. H. R. BUSHMAN & SON CoRP. PACA 
Docket No. 2-5562. Decided June 8, 1981. 


Contract—Modified price terms, proof sustained—“Open” billing basis— 
Obligations under new contract, fulfilled—Complaint and counterclaim, 
dismissed 


Where respondent met its burden of proof the price terms of the contract in the subject 
transactions were changed, and where respondent met its obligations under the new 
contract terms, the complaint must be dismissed. The counterclaim, contingent on 
complainant prevailing in its complaint, is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
LeRoy W. Gudgeon, Northfield, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation order 
against respondent in the amount of $15,418.65 in connection with the 
sale of five lots of lettuce in the course of interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability 
and asserted a counterclaim in the amount of $1,696.68 in connection 
with the transactions alleged in the complaint, contingent on complain- 
ant prevailing in its complaint. Complainant filed a reply thereto, deny- 
ing liability. 

An oral hearing was held in St. Louis, Missouri, on July 9 and 10, 
1980, at which both parties were represented. At the hearing, one wit- 
ness testified on behalf of complainant, and two witnesses on behalf of 
respondent. Both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, High & Mighty Farms, Inc., is a corporation whose 
address is P.O. Drawer A O, Blythe, California. At the time of the trans- 
actions alleged in the counterclaim, complainant was licensed under the 
Act. 
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2. Respondent, H. R. Bushman & Son, Corp., is a corporation whose 
address is 54 Produce Row, St. Louis, Missouri. At the time of the trans- 
actions set forth in the complaint, respondent was licensed under the 
Act. 

3. On approximately January 20, 1979, complainant sold to respond- 
ent one truckload of High & Mighty brand lettuce, vacuum cooled, con- 
taining 825 cartons, for $6.00 per carton f.o.b. net, plus $.50 per carton 
cooling and $20.00 Ryan, for a total price of $5,382.50 (complainant’s 
lot no. 10901, respondent’s lot no. 1895) (hereinafter referred to as 
“transaction A”). David Garcia, complainant’s sales manager, repre- 
sented complainant in this transaction. Eugene Oates, respondent’s 
salesman, represented respondent. 

4. The lettuce subject to transaction A was shipped from complainant 
to respondent, in interstate commerce, and arrived at respondent’s place 
of business on January 23, 1979. At 11:45 a.m. on January 23, 1979, 
Oates called Garcia. During the course of that conversation, they agreed 
to reduce the price on transaction A to $5.00 per carton plus $.50 per 
carton cooling for 500 cartons, and $3.50 per carton plus $.50 per carton 
cooling for 325 cartons, plus $20.00 Ryan, net f.o.b., for a total price of 
$4,070.00. This was done to recompense respondent for a loss suffered 
on a previous transaction not at issue here. On January 23, 1979, Oates 
sent a letter to Garcia at complainant’s office in Blythe, California, con- 


firming their 11:45 a.m. telephone conversation, which reads as follows: 


Per our phone conversation today 1-23-79 at 11:45 AM 
Per your instruction I am changing our file 1895 to read 
500 en at $5.00 & 50 ve and 325 cn at $3.50 & 50 ve NET 
FOB You said this is to help on the loss of our file 1733 
This will help, but we are a long way from catching up with 
the loss! 


6. On February 23, 1979, respondent remitted a check for $4,070.00 
to complainant in connection with transaction A, in accordance with the 
terms of the revised agreement. Complainant returned the check, but 
Oates and Garcia agreed, in a phone conversation on March 19, 1979, 
that complainant would accept such check. It was then sent back to com- 
plainant at its office in Blythe, accompanied by a letter dated March 20, 
1979, which reads as follows: 


Per our phone conversation at 3:45 PM on 3-19-79 I am 
sending you back our ck 5784 for payment on Bushman 
file 1895 also I will also remit to you for you invoices 
11093-11019-11041 as indicated in my speed notes to 
you. I am looking forward to doing more business with you 
in Blythe! 
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7. On approximately February 1, 1979, complainant, through Garcia, 
sold to respondent, through Oates, one truckload of High & Mighty 
brand lettuce, containing 850 cartons, for $10.00 per carton f.o.b. net, 
plus $.50 per carton cooling and $20.00 Ryan, for a total price of 
$8,745.00 (complainant’s lot no. 11019, respondent’s lot no. 1929) (here- 
inafter referred to as “transaction B”). 

8. The lettuce subject to transaction B was shipped from complainant 
to respondent, in interstate commerce, and arrived at respondent’s place 
of business on February 5, 1979. At 12:15 p.m. on February 5, 1979, 
Oates and Garcia had a telephone conversation concerning transaction 
B, in the course of which they agreed to change the payment terms of 
the contract to “open”, with respondent handling the lettuce to the best 
of its ability. 

9. On February 5, 1979, Oates sent a letter to complainant at its 
Blythe office, confirming their 12:15 p.m. telephone conversation, 
which reads as follows: 


Per our phone conversation at 12:15 PM today 2-5-79 I am 
changing our file 1929 to Open billing per your instruc- 
tions, I will also send you a copy of the inspection when I 
receive it. I will do the best I can and advise you of the out- 
come. 


10. On February 14, 1979, respondent remitted a total of $5,239.00 
for transaction B based on what it was able to obtain on resale. However, 
complainant returned the $5,239.00 to respondent, accompanied by a 
letter dated February 29, 1979, which was received by respondent on 
March 6, 1979. This letter reads as follows: 


We are enclosing your memos on our Invoices #11093, 
11019 and 11041 There was some settlement on these 
loads, but not as stated in your memos. Please remiew [sic] 
them and call me, so that we may settle these invoices. 


11. On March 19, 1979, Oates and Garcia agreed in the course of a 
telephone conversation that complainant would accept respondent’s re- 
mittance of $5,239.00. On March 20, 1979, respondent sent the funds 
back to complainant along with a sheet showing the breakdown of pro- 
ceeds and expenses incurred in connection with the resale. Such sheet 
shows that respondent sold 275 cartons for $3.10 per carton, 350 
cartons for $5.10 per carton and 225 cartons for $10.10 per carton f.o.b., 
plus $.50 per carton cooling and $20.00 Ryan, less $85.00 commission 
and $31.00 inspection, for a total of $5,239.00. 

12. On approximately February 3, 1979, complainant, acting through 
Garcia, sold to respondent, acting through Oates, one truckload of High 
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& Mighty brand lettuce containing 831 cartons, for $10.00 per carton 
f.o.b. net, plus $.50 per carton cooling, and $20.00 Ryan, for a total price 
of $8,745.50 (complainant’s lot no. 11041, respondent’s lot no. 1944) 
(hereinafter referred to as “transaction C”). 

13. The lettuce subject to transaction C was shipped from complain- 
ant to respondent, in interstate commerce, and arrived at respondent’s 
place of business on February 7, 1979. At 3:15 p.m. on February 7, 1979, 
Oates and Garcia had a telephone conversation concerning transaction 
C, in the course of which they agreed to change the price terms to 
“open”, meaning that respondent would handle the lettuce to the best of 
its ability. 

14. On February 7, 1979, Oates sent a letter to complainant’s office in 
Blythe, confirming their 3:15 p.m. telephone conversation, which reads 
as follows: 


SUBJECT: Bushman file 1944. 
xk keKe Ke we K OK 


Per our phone conversation today at 3:15 PM I changing 
this file to Open billing per your instruction, this should 
have been High & Mighty brand not J. H. K.! I will send 
you a copy of the inspection when we receive it. I will let 
you know the outcome of the file. 


15. Respondent did not receive anything further with respect to 
transaction C until its receipt of complainant’s February 29, 1979, let- 
ter, as set forth in Finding of Fact 10. 

16. On March 19, 1979, at approximately 3:45 p.m., Oates and Garcia 
had a telephone conversation, in the course of which they agreed that 
complainant would accept respondent’s check of $3,806.95 for transac- 
tion C. On March 20, 1979, respondent remitted to complainant its 
check for $3,806.95, along with a sheet setting forth its proceeds and ex- 
penses on resale; $7.35 per carton for 200 cartons, $6.45 per carton for 
100 cartons, and $6.45 per carton for 531 cartons, less $1,618.90 
freight, $83.10 commission and $31.00 inspection, for net proceeds of 
$3,806.95. Accompanying these documents was the letter from respond- 
ent to complainant set forth in Finding of Fact 6. 

17. On approximately February 13, 1979, complainant, through 
Garcia, sold to respondent, through Oates, a total of 419 cartons of High 
& Mighty brand lettuce for $11.00 per carton f.o.b. net, plus $.50 per 
carton cooling, $.10 per carton brokerage, and $20.00 Ryan, for a total 
price of $4,880.40 (complainant’s lot no. 11093, respondent’s lot no. 
1982A) (hereinafter referred to as “transaction D”). 
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18. The lettuce subject to transaction D was shipped from complain- 
ant to respondent in interstate commerce, and arrived at respondent’s 
place of business on February 17, 1979. On February 16, 1979, at 4:15 
p.m., Oates and Garcia had a telephone conversation concerning trans- 
action D, in the course of which they agreed to change the price terms to 
“open”, meaning that respondent would handle the lettuce to the best of 
its ability. 

19. On February 16, 1979, Oates sent a letter to complainant, con- 
firming their 4:15 p.m. telephone conversation, which reads as follows: 


Per our phone conversation today at 4:15 PM I am chang- 
ing our file 1982A to Open billing due to the light wht and 
poor condition of the lettuce. Per your instructions we 
won't wait till Monday for a inspection. I will let you know 
the outcome of file. 


20. Complainant sent respondent an invoice dated February 14, 1979, 
for $4,880.40, the original contract price for transaction D. On February 
20, 1981, Oates sent a letter to complainant reading as follows: 


We received your invoice 11093 This invoice should have 
been on a open basis due to a conversation with you on 2- 
16-79 There are 318 cn on open billing Fresh Inc and 100 
cn on open billing with Wabash Comm Co Terre Haute In- 
diana the original party to receive all the lettuce, but 
kicked it! I will let you know the outcome. 


21. On March 6, 1979, respondent received a letter from complainant 
dated February 29, 1979, protesting respondent’s version of the altered 
terms regarding transaction D (see Finding of Fact 10). 

22. On March 19, 1979, at 3:45 P.M., Oates spoke to Garcia by tele- 
phone, reaffirming that the price terms had been changed in transaction 
D to “open”, with respondent remitting what it obtained on resale. 

23. Oates sent a letter to complainant dated March 20, 1979, confirm- 
ing the March 19, 1979, telephone conversation with Garcia regarding 
transaction D (see Finding of Fact 6). 

24. On March 20, 1979, respondent remitted a total of $2,229.75 for 
transaction D. Accompanying this remittance was a sheet setting forth 
the proceeds and expenses derived from respondent’s resale of trans- 
action D; $7.80 per carton for 100 cartons, $7.40 per carton for 318 car- 
tons, and $10.40 for 1 carton, plus $7.95 Ryan, less $879.90 freight, and 
$41.90 commission. 

25. On approximately February 15, 1979, complainant, through 
Garcia, sold to respondent, through Oates, one truckload of High & 
Mighty brand lettuce containing 600 cartons for $10.00 per carton f.o.b. 





HIGH & MIGHTY FARMS v. H.R. BUSHMAN & SON 839 
Cite as 40 A.D. 834 

net, plus $.50 per carton cooling, and $20.00 Ryan, for a total price of 

$6,320.00 (complainant’s lot no. 11129, respondent’s lot no. 1992A) 

(hereinafter referred to as “transaction E”). 

26. The lettuce subject to transaction E was shipped from complain- 
ant to respondent in interstate commerce, and arrived at respondent’s 
place of business on February 18, 1979. On February 19, 1979, at 3:45 
p.m., Oates and Garcia had a telephone conversation concerning trans- 
action E, in the course of which they agreed to change the price terms to 
“open”, intending for respondent to handle the lettuce to best of its abil- 
ity. 

27. On February 19, 1979, Oates sent a letter to complainant, con- 
firming the 3:45 p.m. telephone conversation, which reads as follows: 


Per our phone conversation today at 3:45 PM Per your in- 
struction I will change our file to Open billing. The cus- 
tomers do not want this small lettuce and it has way to [sic] 
many wrapper leaves It has no wht. I will send you a copy 
of the inspection when we receive it. 


28. On February 26, 1979, respondent received an invoice from com- 
plainant for transaction E in the amount of $6,320.00, the original con- 
tract price. On February 26, 1979, Oates sent complainant a letter, pro- 


testing complainant’s invoice for transaction E: “I received your invoice 
11129 today, this should have been on OPEN BILLING per our conver- 
sation on 2-16-79 3:30 PM I am also enclosing the inspection for this 
load.” The reference in the letter to “2-16-79” was erroneous, as it should 
have read “2-19-79”. 

29. On March 28, 1979, respondent remitted a total of $3,510.00 for 
transaction E, accompanied by a sheet setting forth respondent’s pro- 
ceeds and expenses incurred in resale; $6.10 per carton for 200 cartons 
and $5.10 per carton for 400 cartons, plus $.50 per carton cooling and 
$5.00 Ryan, less $1,160.00 freight, $60.00 commission, and $39.52 in- 
spection. 

30. During the time the five transactions occurred, Garcia was phys- 
ically situated in Holtville, California, about 100 miles away from com- 
plainant’s place of business in Blythe, California, and remained in Holt- 
ville until the middle of March 1979. He had no mailing address in Holt- 
ville, and did not inform any of complainant’s customers of his location 
there. 

31. Respondent has remitted to complainant for all five transactions 
a total of $18,855.70, which sum is $15,417.70 less than what complain- 
ant contends is due and owing pursuant to the original contracts for the 
five transactions, or $34,273.40. Respondent has not, to date, paid com- 
plainant any part of the $15,417.70 difference. 
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32. A formal complaint was filed on May 31, 1979, which was within 
nine months from the time the alleged causes of action herein accrued. 

33. On January 16, 1980, respondent filed a counterclaim for 
$1,696.68, which by its terms was contingent on complainant prevailing 
in its complaint. The counterclaim was based on respondent’s alleged 
losses in connection with the five transactions alleged in the complaint. 


CONCLUSIONS 


Complainant alleges that it sold five truckloads of lettuce to respond- 
ent, and that respondent received and accepted them but has remitted 
only partial payment, constituting $15,418.65 less than the amount 
owed pursuant to their contracts. Respondent claims that after the let- 
tuce arrived, its salesman, Eugene Oates, agreed with complainant’s 
sales manager, David Garcia, to alter the contract terms, and that re- 
spondent remitted the proper amount in accordance with the altered 
terms. Respondent also asserts a counterclaim of $1,696.88 for its al- 
leged losses due to the poor condition of the lettuce upon arrival. How- 
ever, respondent has made the assertion of its counterclaim contingent 
on complainant prevailing in its complaint. 

Respondent does not deny receiving five truckloads of lettuce. How- 
ever, with respect to transaction A, respondent claims that it agreed 
with complainant for a reduction in price based on respondent’s loss on a 
previous transaction. Regarding the four other transactions, B, C, D, and 
E, respondent asserts that after the lettuce arrived at its place of busi- 
ness, its salesman, Oates, and complainant’s sales manager, Garcia, 
agreed to change the price terms on the four contracts to “open”, with re- 
spondent doing the best it could in disposing of the lettuce for complain- 
ant. Respondent asserts that its remittances to complainant were fully 
in accordance with these revised contract terms. In addition, respondent 
claims that the lettuce involved in these four transactions did not com- 
ply with other provisions of the contracts due largely to its deficient 
weight. Further, respondent maintains that complainant shipped the 
wrong brand in transaction C, and shipped less than the contract 
amount in transaction D. 

Respondent, as the party alleging a modification of the original con- 
tract terms as to all five transactions, has the burden of proof in this re- 
gard. J. E. Nelson & Sons v. Quality Produce Co., 16 A.D. 708 (1957); 
F.. H. Hogue Produce Co. v. M. Singer’s Sons Corp. 33 A.D. 451 (1974). If 
respondent’s contentions as to the altered contract terms are upheld, it 
will not be necessary to determine the validity of respondent’s other 
claims as to complainant’s breach, as the total already remitted by re- 
spondent would be all to which complainant would be legally entitled. 
Respondent would thus not be in breach of contract and the complaint 
would have to be dismissed. 
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Before discussing each of the five transactions, it is important to note 
that, according to Garcia’s own testimony (transcript at 53), he was not 
present in complainant’s Blythe, California office during the time the 
transactions occurred, January and February 1979, but was in Holtville, 
California, approximately 100 miles away, overseeing complainant’s Im- 
perial Valley operations (Finding of Fact 30). Garcia also testified (tran- 
script at 35) that he did not have a mailing address in Holtville, nor did 
he advise any of complainant’s customers of his Holtville location (Find- 
ing of Fact 30). 

We will now examine transactions A through E, to determine whether 
respondent has met its burden of proving that the parties agreed to a 
change in their contract terms. 

Transaction A involved a sale by complainant, through Garcia, to re- 
spondent, through Oates, on January 20, 1979, of 829 cartons of High & 
Mighty brand lettuce with a price initially agreed to of $6.00 per carton, 
f.o.b. net, plus $.50 per carton cooling and $20.00 Ryan, for a total price 
of $5,382.50. 

Respondent alleges that upon receipt of the lettuce on January 23, 
1979, Oates was in telephone contact with Garcia, and they agreed to 
change the contract price to compensate respondent for losses on a pre- 
vious shipment. This allegation is supported by the testimony given by 
Oates at the hearing that on January 23, 1979, at 11:45 A.M., he spoke 
with Garcia, and they agreed to change the contract to reflect a price of 
$5.00 per carton for 500 cartons and $3.50 per carton for 325 cartons 
net f.o.b. plus cooling and Ryan (transcript at 103-106). Further support 
for this assertion rests with the confirming letter sent by Oates to com- 
plainant the same day as the alleged telephone conversation (Finding of 
Fact 5). Oates also testified that, in accordance with the altered contract 
terms, he mailed a check to complainant on February 23, 1979, in the 
amount of $4,070.00, but complainant returned the check. However, 
Oates stated (transcript at 108-109) that subsequently, on March 19, 
1979, at 3:45 p.m., he and Garcia, in the course of a telephone conversa- 
tion, agreed that complainant would accept respondent’s check for 
$4,070.00 as the entire amount due and that respondent, accordingly, 
sent the check back to complainant (Finding of Fact 6). 

To support the allegations of its complaint as to transaction A, com- 
plainant relies on the testimony of Garcia. However, his testimony was 
vague and contradictory, and worthy of little weight. Garcia testified 
that he could not recall any conversation with Oates concerning transac- 
tion A (transcript at 39-40, 46, 55). He testified that he did not recall re- 
rxeiving the January 23, 1979, letter claimed to have been sent by re- 
spondent (transcript at 47). However, he said that it was very possible 
‘hat the letter could have been received by complainant at the Blythe, 
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California office and after further questioning, stated that he was sure 
that respondent’s letter had been read to him over the phone by one of 
complainant’s employees at the Blythe office, and he had told her to 
send it back (transcript at 67-68). Garcia did not remember when this 
conversation took place. Complainant does not deny its receipt of re- 
spondent’s $4,070.00 check. 

The preponderance of the evidence clearly favors respondent’s posi- 
tion that the contract terms were changed in accordance with its asser- 
tions. The principal evidence on behalf of respondent’s position, Oates’ 
testimony as to his telephone conversations with Garcia and the letters 
confirming such conversations, is definite and certain. Garcia’s inability 
to remember any of the significant events surrounding transaction A 
lends little support to complainant’s denial that such events occurred. 
Garcia’s statement that he told the Blythe office to send back the Jan- 
uary 23, 1979, letter of respondent is completely unsupported and, even 
if true, does not establish that someone from Blythe actually contacted 
respondent and disputed respondent’s contention that the contract 
terms had been changed. Only a witness from complainant’s office in 
Blythe could have given competent testimony as to any contact had be- 
tween respondent and complainant in which complainant objected to 
any change in the contract terms, but no such witness appeared. 

We, therefore, conclude that respondent has sustained its burden of 
proving that the price terms for transaction A had been changed, with 
complainant’s consent, to $5.00 per carton for 500 cartons and $3.50 per 
carton for 325 cartons, plus cooling and Ryan, for a total of $4,070.00 
Since respondent has made payment to complainant in this amount, re- 
spondent is without any further liability, and complainant’s complaint 
must be dismissed as to transaction A. 

Transactions B, C, D, and E, all involve sales of lettuce from complain- 
ant to respondent, with respondent claiming that, for various reasons, it 
was not satisfied on receipt of the lettuce, and agreed with complainant 
to change the price terms to “open”, with respondent remitting what it 
was able to obtain on resale. 

Transaction B involved the sale by complainant, through Garcia, to re- 
spondent, through Oates, on February 1, 1979, of 850 cartons of High & 
Mighty brand lettuce with a price initially agreed to of $10.00 per carton 
f.o.b. net, plus $.50 per carton cooling and $20.00 Ryan, for a total price 
of $8,945.00. 

Respondent’s witness, Oates, testified that upon receipt of the lettuce 
on February 5, 1979, he spoke to Garcia on the telephone complaining 
that the lettuce was low in weight. Oates testified that Garcia instructed 
him to obtain a federal inspection, which he did. Oates stated (transcript 
at 115) that he called Garcia again, at 12:15 p.m. on February 5, 1979, 
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and in the course of that discussion, he and Garcia agreed to change the 
price terms to “open”, with respondent handling the lettuce to the best 
of its ability (Finding of Fact 8). Oates further testified that he sent a let- 
ter to complainant’s office in Blythe on February 5, 1979, confirming 
the change in the contract terms (Finding of Fact 9). Oates testified that, 
on February 14, 1979, he sent complainant a check for $5,239.00 for 
transaction B, which was all that respondent was able to obtain on re- 
sale, but that complainant returned the check, accompanied by a letter 
dated February 29, 1979, protesting respondent’s claimed changes in the 
price terms (Finding of Fact 10). Oates testified (transcript at 121) that 
in a telephone conversation on March 19, 1979, he and Garcia reaf- 
firmed the change in the price terms, and Garcia agreed that respondent 
was to send back its $5,239.00 check. Respondent did so, along with a 
sheet showing the expenses and proceeds derived from its resale of the 
lettuce (Finding of Fact 11). 

Garcia testified that he did not recall any conversations with Oates 
(transcript at 62, 63), nor did he remember receiving respondent’s 
February 5, 1979, letter, which Oates testified was sent in confirmation 
of their February 5, 1979, phone conversation (transcript at 64). How- 
ever, Garcia maintained that no contract changes were agreed to by com- 
plainant. Complainant does not deny that it has received payment of 
$5,239.00 from respondent. 

Turning to transaction C, the original contract of sale was made on 
February 3, 1979, whereby complainant, through Garcia, sold to re- 
spondent, through Oates, 831 cartons High & Mighty brand lettuce with 
a price of $10.00 per carton f.o.b. net, plus $.50 per carton cooling and 
$20.00 Ryan, for a total price of $8,745.50. The lettuce subject to trans- 
action C was shipped to respondent by truck, in the course of interstate 
commerce, and arrived on February 7, 1979. 

Oates testified that on February 6, 1979, he spoke to Garcia on the 
telephone, at which time Garcia told him that the brand of lettuce 
shipped to respondent was JHK brand, and not the High & Mighty 
brand that had been ordered. Oates stated that he protested the change 
in brands. Oates further testified (transcript at 128) that on February 7, 
1979, at 3:15 p.m. he had another telephone conversation with Garcia, 
and they agreed that, because of the change in brand from High & 
Mighty to JHK, the price terms would be changed to “open”, meaning 
that respondent was to handle the account to best of its ability and remit 
the proceeds (Finding of Fact 13). Oates then sent a letter to complain- 
ant’s Blythe office, dated February 9, 1979, confirming the February 7, 
1979, conversation (Finding of Fact 14). Oates testified that the next 
communication from complainant concerning transaction C was com- 
plainant’s letter of February 29, 1979, received by respondent on March 
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6, 1979, disputing respondent’s claimed price change (Finding of Fact 
15). Oates testified (transcript at 131) that he had another telephone 
conversation with Garcia at 3:45 p.m. on March 19, 1979, in which the 
amount of respondent’s remittance was discussed, and that Garcia di- 
rected him to send complainant its $3,806.95 check (Finding of Fact 16). 
Oates stated that he sent the check to complainant on March 20, 1979, 
in the amount of $3,806.95, along with a sheet showing the proceeds and 
expenses connected with respondent’s resale (Finding of Fact 16). 

Garcia testified that he did not recall the conversations alleged by 
Oates to have taken place (transcript at 72, 74, 79) nor did he recall re- 
spondent’s February 9, 1979, letter (transcript at 78), but claims that no 
contract changes were agreed to. Complainant does not deny receiving 
respondent’s $3,806.95 check. 

With respect to transaction D, the original contract was made on 
February 13, 1979, involving the sale from complainant to respondent 
through a broker, Ron Matock Co., of 419 cartons of High & Mighty 
brand lettuce at $11.00 per carton f.o.b. net, plus $.50 per carton cool- 
ing, $.10 per carton brokerage, and $20.00 Ryan, for a total price of 
$4,880.40. The lettuce was shipped from complainant to respondent by 
truck in interstate commerce, and arrived on February 16, 1979. 

Oates testified (transcript at 136-137) that at 4:15 p.m. on February 
16, 1979, he had a telephone conversation with Garcia in which it was 
agreed to change the payment terms to an “open” billing basis due to the 
light weight and poor condition of the lettuce (Finding of Fact 18). Oates 
said that he sent a confirming letter to Garcia dated February 16, 1979 
(Finding of Fact 19). Oates also testified (transcript at 138) that he spoke 
to Garcia again shortly thereafter, prompted by his receipt of complain- 
ant’s invoice for $4,880.40 that did not reflect the contract change he as- 
sumed had been agreed to in the February 16, 1979, telephone conversa- 
tion, and at that time it was agreed again that respondent would handle 
the lettuce on a “open” billing basis, remitting to complainant what it 
was able to obtain on resale. Oates testified that he sent Garcia a letter 
dated February 20, 1979, confirming this conversation (Finding of Fact 
20). Oates further testified that on March 6, 1979, he received a letter 
from complainant dated February 29, 1979, protesting respondent’s 
version of the contract terms (Finding of Fact 21). Oates stated (tran- 
script at 139) that he then contacted Garcia at 3:45 p.m. on March 19, 
1979, and they discussed the situation regarding transaction D, at which 
time they reaffirmed the contract change to an “open” price, with re- 
spondent remitting what he was able to obtain on resale (Finding of Fact 
22). Oates then sent a letter to complainant’s Blythe office dated March 
20, 1979, confirming the March 19, 1979, conversation with Garcia 
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(Finding of Fact 23). Along with the letter was a check for $2,229.75, ac- 
companied by a sheet showing respondent’s proceeds and expenses in 
connection with the resale (Finding of Fact 24). 

Complainant’s evidence regarding transaction D consists principally 
of the testimony of Garcia who stated that he did not recall the tele- 
phone conversations with Oates that Oates testified to (transcript at 84, 
85, 86), and did not recall receiving any of the letters that Oates testified 
were sent to complainant (transcript at 85). He insisted that no contract 
changes were agreed to. Complainant does not deny that it received a 
$2,229.75 check from respondent for transaction D. 

Finally, turning to transaction E, the original contract was entered in- 
to on February 15, 1979, by Garcia for complainant, and Oates, for re- 
spondent, and involved the sale to respondent by complainant of 600 
cartons of High & Mighty brand lettuce at a price of $10.00 per carton 
f.o.b. net, $.50 per carton cooling and $20.00 Ryan, for a total price of 
$6,320.00. The lettuce was shipped by complainant to respondent by 
truck, in interstate commerce, and arrived on February 18, 1979. 

Oates testified that on February 18, 1979, at 3:45 p.m., he spoke to 
Garcia, complaining that the lettuce was too light and had too many 
wrapper leaves. According to Oates (transcript at 141-142), he and 
Garcia agreed at that time to change the contract terms concerning the 
price to an “open” billing, with the understanding that respondent would 
remit whatever it was able to obtain on resale (Finding of Fact 26). He 
further testified that he sent complainant a confirming letter that same 
day (Finding of Fact 27). Oates testified that on February 26, 1979, he 
received an invoice from complainant which did not reflect the open 
price terms, and that he then sent another letter to complainant, pro- 
testing such invoice (Finding of Fact 28). Oates testified (transcript at 
143) that the reference in this letter to his conversation with Garcia as 
taking place on February 16, 1979, is erroneous, as it should have read 
February 19, 1979 (Finding of Fact 28). Respondent eventually remitted 
the sum of $3,510.00 to complainant for transaction E, on March 28, 
1979, along with a sheet showing the proceeds and expenses involved in 
respondent’s resale of the lettuce (Finding of Fact 29). 

Garcia was unable to recall any telephone conversations with Oates 
(transcript at 87, 89), and was unable to recall the February 19, 1979, 
and February 26, 1979, letters which Oates testified were sent to com- 
plainant (transcript at 89, 90). Garcia claimed that complainant author- 
ized no contract changes for transaction E. Complainant does not deny 
that it received respondent’s remittance of $3,510.00. 

After examining the evidence regarding transactions B, C, D, and E, it 
is clear that a preponderance of such evidence supports respondent’s 
position that the payment terms of the contract had been changed to 
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“open”, with respondent remitting what it was able to obtain on resale. 
This is evident from the definite testimonial and documentary evidence 
concerning Oates’ telephone conversations with Garcia and his letters 
confirming such conversations, contrasted with Garcia’s almost total in- 
ability to recall any of these events, while at the same time asserting 
that the contract terms were not changed. The scope of Garcia’s failure 
to remember substantially detracts from the credibility of his testimony. 
It should also be noted that Garcia’s claimed lack of recall does not dis- 
pute the existance of the events asserted by respondent to the extent to 
which a denial of the occurrence of such events would. In addition, com- 
plainant failed to produce any witness from its Blythe office to deny re- 
ceiving respondent’s letters which apparently confirm alterations of the 
contract terms. The testimony of Garcia is the principal evidence relied 
on by complainant, and it is far outweighed by the evidence presented by 
respondent. 

Since complainant does not dispute receiving respondent’s remit- 
tances for transactions B, C, D and E, we conclude that respondent has 
fulfilled its contractual obligations with respect to these transactions. 
Hence, it is unnecessary to discuss respondent’s additional allegations of 
complainant’s breach. Therefore the complaint must be dismissed re- 
garding transactions B, C, D and E. 

We have held that respondent has met its burden of proof that the 
price terms of the contract in transactions A, B, C, D, and E, were 
changed and that respondent has met all its obligations under the new 
contract terms. We have determined that, accordingly, complainant’s 
complaint regarding these five transactions must be dismissed. 

Respondent’s assertion of its counterclaim is, by its own terms, contin- 
gent on complainant prevailing in its complaint. As complainant has not 
prevailed in its complaint, we conclude that respondent’s counterclaim 
has been voluntarily withdrawn and it is, therefore, dismissed. 

As the prevailing party, respondent is entitled to an award of fees and 
expenses in accordance with section 7 (c) of the Act (7 U.S.C. 499g (c) ) 
and section 47.19d of the Rules of Practice (7 CFR 47.19 (d) ). Respond- 
ent’s claim for fees and expenses totaling $1,136.35 was timely filed and 
served upon complainant, without objection thereto. Since respondent’s 
claim appears on its face to be justified, it will be awarded in its entirety. 


ORDER 


The complaint and counterclaim are hereby dismissed. 
Within thirty days from the date of this order, complainant shall pay 
to respondent, as an award of fees and expenses, the amount of 
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$1,136.35, with interest thereon at the rate of 13% per annum from the 
date of this order, until paid. 
Copies of this order shall be served upon the parties. 


(No. 20,734) 


C. & C. FARMS v. SYRACUSE & JENKINS PRODUCE, INC. PACA Docket 
No. 2-4808. Decided June 12, 1981. 


F.o.b. sale—Breach of contract—Suitable shipping condition—Damages— 
Setoff—Undisputed amount, awarded—Complainant and Counterclaim, 
granted 


Where complainant breach the contract with respect to the second shipment by not ship- 
ping squash in suitable shipping condition, respondent is entitled to damages ac- 
cordingly. With respect to the first shipment, respondent is liable to complainant 
the amount due, less the counterclaim award for damages against the second ship- 
ment. 


Diane Langton, Presiding Officer. 
William Cappuccio, Hammonton, N.J., for complainant. 
James W. McDonald, Jr., Homestead, Fla., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the “Act”. A timely complaint was filed in which complain- 
ant seeks a reparation award against respondent for the amount of 
$4,428.30. The transactions in question involved two shipments of But- 
ternut Squash and yams, perishable agricultural commodities, in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant and counterclaiming for the amount of $800.00. Re- 
spondent also requested an oral hearing. 

An oral hearing was held in Miami, Florida on October 12, 1978, at 
which time both parties were represented by counsel. Five witnesses tes- 
tified at the hearing, two for complainant and three for respondent. 
Both complainant and respondent filed proposed findings of fact and 
briefs. 
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FINDINGS OF FACT 


1. Complainant, C. & C. Farms, is a New Jersey corporation whose ad- 
dress is 67 Middle Road, Hammonton, New Jersey. At the time of the 
transactions in dispute, complainant was licensed under the Act. 

2. Respondent, Syracuse & Jenkins Produce, Inc., is a corporation 
whose address is Post Office Box 2121, Naranja, Florida. At the time of 
the transaction in dispute, respondent was licensed under the Act. 

3. On or about November 3, 1976, in the course of interstate com- 
merce, complainant sold to respondent by oral contract 802 boxes of 
Butternut Squash, F.O.B. Hammonton, New Jersey, for a total purchase 
price of $2,178.30. Shipment was to be by respondent’s truck. 

4. Upon arrival at respondent’s packing house in Naranja, Florida, on 
November 5, 1976, the squash was accepted and unloaded. 

5. On November 10, 1976, in the course of interstate commerce, com- 
plainant sold to respondent, by oral contract, 800 boxes of Butternut 
Squash for a total amount of $2,200.00 and 10 boxes of yams (sent as a 
sample) for a total amount of $50.00, for a combined total of $2,250.00, 
F.O.B. Hammonton, New Jersey, to be shipped on respondent’s truck. 

6. On or about the evening of November 13, 1976, or the early morn- 
ing of November 14, 1976, the produce arrived at respondent’s place of 
business, via respondent’s truck. In verification of this fact, respondent’s 
receiving slip was dated November 14, 1976, and hand marked by re- 
spondent with the word “trouble”. The 10 boxes of yams, for a total of 
$50.00, were accepted upon arrival without complaint. 

7. Respondent telephoned complainant on November 14, 1976, to re- 
ject the squash and inform complainant that they were going to secure a 
federal inspection. Complainant refused to accept the rejection and re- 
fused to give instructions to place the load elsewhere. Respondent made 
this phone call while the squash was being unloaded into respondent’s 
cold storage. The squash was unloaded to free the truck so that it could 
go out to pick up another load. Subsequent phone calls were made by re- 
spondent to complainant as follows: on November 15th three phone calls 
were made, on November 16th one phone call was made and on Novem- 
ber 17 two phone calls were made. 

8. On Monday morning November 15, 1976, respondent requested a 
federal inspection. On November 16, 1976, a federal inspection of the 
produce was performed. The following remarks appeared on that inspec- 
tion certificate: 


Inspected: Butternut Squash in wirebound crates with no 
marks. Applicant states 800 crates. Temperature of prod- 
uct: 60°F. Condition: Mostly firm. Decay ranges 7 to 
80%, average 33% mostly Bacterial Soft Rot in early 
stages, some Fusarium Rot in various stages. 
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9. On November 17, 1976, at 12:09 P.M. Eastern Standard Time, re- 
spondent sent complainant the following mailgram. 


800 WIRE BOUND CRATE BUTTERNUT SQUASH TEMPERATURE 60 
DEGREES FAHRENHEIT DECAY RANGES 7 TO 80 PERCENT AVER- 
AGE 33 PERCENT MOSTLY BACTERIAL SOFT ROT IN EARLY STAGES, 
FUSARIUM ROT IN VARIOUS STAGES FILING FOR THE ACCOUNT OF 
WHOM IT MAY CONCERN WILL HOLD YOU RESPONSIBLE FOR ANY 
DAMAGE. 


10. On November 17, 1976, at 2:40 P.M. Eastern Standard Time, 
complainant sent respondent the following mailgram. 


2 LOADS OF BUTTERNUT SQUASH SENT 11-3-76 SENT 11-10-76 YOU 
OWE US $2,187.30 ON FIRST LOAD SECOND MANIFEST NUMBER 709 
YOUR DRIVER INSPECTED FOB HAMMONTON NJ ON 10-11-76 BY 
TELEPHONE CONVERSATION OF 11-21-76 PM 11-22-76 AM AND 11-17- 
76 AM YOU CONFIRMED THAT YOU UNLOADED SQUASH STORED IN 
YOUR WAREHOUSE AND DID NOT NOTIFY US UNTIL 11-21 OF ANY 
TYPE OF PROBLEM WITH SAID COMMODITIES WHICH WERE PER- 
ISHABLE WE HAD ADVISED YOU TO HAVE SAID SQUASH INSPECT- 
ED AND YOU DID NOT NOTIFY US TO ANY TYPE OF EFFECT TO OB- 
TAIN GOVERNMENT INSPECTION ON SAME BEFOREHAND THIS IS 
TO CONFIRM THAT YOU PURCHASED AND ACCEPTED SAID SQUASH 
AND CANNOT NOW REJECT AFTER SAID ACCEPTANCE WE ARE 
FORWARDING TO NEW YORK BALANCE USDA AND REQUESTING 
THEM TO HANDLE THIS MATTER AMOUNT OWED ON SECOND LOAD 
$2,250.00. 


11. On November 23, 1976, respondent dumped the 800 crates of 
Butternut Squash ordered on form numbered 709. As verification to 
that effect, respondent secured an inspection. The inspector filled out a 
certificate, which certificate states, in pertinent part, as follows: 


I have this day inspected 800 (eight hundred) wirebound 
crates of BUTTERNUT SQUASH identification as no dis- 
tinguishing marks and have found the quality and/or con- 
dition of such produce to be 100% decay (Bacterial Soft 
Rot, Rhizopus Rot, or Fusarium), mostly advanced, some 
collapsed and leaking. I consider such produce to possess 
no commercial value at the time of inspection. BENNIE C. 
TINER 


12. Respondent sent complainant a check numbered 6857 and dated 
February 12, 1977, for the November 3, 1976, transaction to the amount 
of $1,428.30. The total purchase price for this transaction was 
$2,178.30. However, respondent deducted $800 from the total amount 
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due, as a setoff for transaction expenses incurred as a result of the 
November 10, 1976, transaction and added $50.00 for the yams sold in 
the November 10, 1976, transaction. By letters dated March 8, 1977 and 
April 12, 1977, the PACA office asked that respondent release the check 
as an undisputed amount. Respondent replied by a letter dated March 
11, 1977, that respondent had given the data supporting its version of 
the transactions to a PACA investigator. In addition, respondent se- 
cured an attorney who sent a letter dated April 20, 1977, stating that 
the case was extremely complicated and, as a result, would like to dis- 
cuss the matter with officials at PACA, offering a potential meeting in 
Washington, D.C. It is unclear if such a meeting took place. However, it 
is clear that respondent apparently never released the check as PACA re- 
quested, as the check was never cashed. 

13. A formal complaint was filed on July 1, 1977, which was within 
nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


The dispute at hand centers around the second contract for Butternut 
Squash shipped on November 10, 1976. Respondent alleges that the 
squash were abnormally deteriorated upon arrival in Florida, that the 
transportation was normal, and therefore, respondent properly rejected 
the produce upon its arrival. Complainant alleges that it has proven its 
compliance with the contract terms, and that respondent has not come 
forth with sufficient rebuttal. 

The November 3, 1976, contract for Butternut Squash is undisputed. 
Respondent admits acceptance of the produce and the subsequent liabil- 
ity it incurred for payment. However, respondent has setoff the trans- 
portation expenses for the second load of squash to the amount of 
$800.00, against respondent’s contract liability on the first load. The 
amount respondent alleges remaining due on the November 3, 1976, 
shipment, and the November 10, 1976, shipment to which respondent 
admits liability, is $1,428.30. 

In a contract for the sale of goods, the term F.O.B. point of shipment is 
construed to mean that the risk of loss shifts to the buyer at shipping 
point. Therefore, the buyer assumes any loss to the goods that occurs 
during transportation. However, if the buyer can prove that transporta- 
tion was, in fact, normal and that the goods arrived at contract destina- 
tion abnormally deteriorated, then the seller is liable for such deteriora- 
tion. See Harry Wolf v. Mendelson — Zeller Co., Inc., 34 A.D. 690 
(1975). In a case such as this, the buyer can properly reject the produce 
and recover any damages. 
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Complainant alleges it fulfilled the terms of the contract by loading 
U.S. No. #1 squash in suitable shipping condition on respondent’s truck 
at point of shipment. Complainant argues that if, in fact, the squash was 
abnormally deteriorated upon destination arrival, the risk of loss rests 
with the respondent, as respondent’s agent, the truck driver, accepted 
the squash at shipping point. Complainant also attacks the credibility of 
the inspection report and the dump certificate, stating that the evidence 
is insufficient to prove that the squash so inspected was the squash sold 
by complainant to respondent. 

Respondent contends, on the other hand, that not only did the produce 
arrive in a deteriorated state, but the produce was not packed in new 
containers, as originally ordered. There was conflicting testimony at the 
hearing as to whether or not new containers were, in fact, requested. Re- 
spondent did not submit any evidence in written form to support its con- 
tention that new containers were an integral term of the contract. 
Therefore, we conclude that the evidence submitted was insufficient to 
prove that complainant did not comply with the contract terms in regard 
to the proper container. 

Complainant testified at the hearing that it was at least midnight on 
November 11, 1976, before the produce actually began its movement 
through commerce. Arrival of the produce in Florida occurred either on 
the evening of the 13th or the morning of the 14th (See Findings of Fact 
No. 6). At most, transit took two to three days. Upon arrival of the pro- 
duce, respondent wrote “trouble” on its receiving slip (See Finding of 
Fact No. 6). The following testimony was offered by respondent, at the 
hearing, to verify that transportation of the produce was normal. 


Q. Was the truck cooling properly when it arrived at 
Homestead? A. Yes, it was. Q. What is your policy for 
drivers contacting your office? A. They call every morn- 
ing between nine and ten o'clock and if they have any prob- 
lems, they call any time. Q. Did you have any calls from 
the driver who picked up the first or second loads of this 
squash from C&C Farms? A. Nothing other than they 
were on their way and everything was going pretty good. 
Q. No problems whatsoever on the truck or the refrigera- 
tion unit? A. No problems at all. (TR 64, L. 11-17) 


The evidence was sufficient to establish that the produce was in trans- 
it, at most, two to three days, and that upon arrival the squash was ab- 
normally deteriorated. Not only was respondent’s observation that the 
squash was excessively deteriorated verified by the written statement 
“trouble” on the receiving slip, but an immediate phone call was made on 
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November 14, 1976, to complainant’s place of business (See Finding of 
Fact No. 7). Within the subsequent three days, a total of six telephone 
calls were made by respondent to complainant. According to testimony, 
an official inspection was requested, as soon as possible, on Monday, 
which inspection was made on November 16, 1976, five days after the 
produce left shipping point (See CFR 46.2 (cc) (3) ). A subsequent inspec- 
tion, made in conjunction with a dump certificate, occurred twelve days 
after the produce left shipping point. 

Expert testimony at the hearing was offered by the respondent. The 
expert testified as follows: 


THE WITNESS: It [the squash] should break down quite 
rapidly. JUDGE LANGTON: When? THE WITNESS: I 
would say, from the fusarium, you would see it in sixty 
days. JUDGE LANGTON: Sixty days? What about the 
other two that we have been discussing? THE WIT- 
NESS: The bacterium soft rot would be more rapid than 
that. Following physical or mechanical damage to the 
fruit. JUDGE LANGTON: When would I see it? THE 
WITNESS: Probably in anywhere in four to seven days. 
JUDGE LANGTON: What about the last one? THE WIT- 
NESS: That becomes a secondary one, a tissue that has al- 
ready been destroyed by the fusarium and the bacterial 
soft rot. (TR. 123, L. 2-18) 


The combination of the following facts is sufficient to convince this 
tribunal that the squash was not in suitable shipping condition when it 
was loaded at shipping point: that there was sufficient visual deteriora- 
tion upon arrival to merit an immediate phone call to complainant; that 
five days after shipment the produce was found to have 33% average 
decay; and that sufficient evidence was offered to prove that transporta- 
tion was normal. 

In an F.O.B. sale, title to the goods passes to the buyer at point of ship- 
ment. See Gilbert Orchards, Inc. v. Ranalli Enterprises, t/a Mid Valley 
Fruit Growers, 30 A.D. 952 (1971). An implied warranty of suitable 
shipping condition arises in favor of the buyer in an F.O.B. sale. See 
Bodine Produce Company vy. C. L. Fain Company, Inc., 19 A.D. 211 
(1960). A breach of this warranty gives the buyer reasonable cause for 
rejection, which rejection revests the title to the goods in the shipper. 
See Bruce Church, Inc. v. Tested Best Foods Division of Kane-Miller 
Corp. and/or Frank C. Inc., 28 A.D. 377 (1969) and the Uniform Com- 
mercial Code, Section 2-401 (4). According to PACA regulation (7 CFR 





C. & C. FARMS v. SYRACUSE & JENKINS PRODUCE 853 
Cite as 40 A.D. 847 

46.2 (d) ), as a general rule, the act of unloading produce signifies accept- 
ance of the goods. However, in the case at hand, while the goods were un- 
loaded at destination, a number of factors distinguish this case from the 
general rule. The circumstances surrounding the actual act of unloading 
are important, as are the policy considerations underlying the general 
rule. The pertinent regulation, 7 CFR 46.2 (dd), states as follows: 


(dd) “Acceptance” means: (1) Any act by the consignee 
signifying acceptance of the shipment, including diversion 
or unloading; (2) Any act by the consignee which is incon- 
sistent with the consignor’s ownership, but if such act is 
wrongful against the consignor it is acceptance only if rati- 
fied by him; or (3) Failure of the consignee to give notice 
of rejection to the consignor within a reasonable time as 
defined in paragraph (cc) of this section: Provided, That 
acceptance shall not affect any claim for damages because 
of failure of the produce to meet the terms of the contract. 
[Emphasis added]. 


The policy underlying the PACA regulation, which policy is also clear- 
ly stated in UCC 2-602 and 2-606, is to protect the seller from unneces- 
sary monetary loss in the case where a shipment of goods has arrived at 
destination and the buyer attempts to reject the goods. Both the PACA 
regulations and the UCC attempt to characterize that behavior which 
would constitute a rejection or an acceptance and to establish each 
party’s ensuing responsibilities. It is incumbent upon the buyer to make 
his or her rejection of the goods known to the seller expeditiously. The 
buyer then has the duty to cooperate fully with the seller to minimize 
those damages that could result from such rejection. This is particularly 
important if the goods are perishable. See UCC 2-603 (1). The seller 
must have ready access to the goods so that control can be exercised over 
their disposal. In the case at hand, the evidence is convincing that re- 
spondent gave complainant timely notice of the alleged rejection in con- 
cise terms. Upon notification of respondent’s rejection, testimony given 
at hearing reveals that complainant refused to accept the rejection and 
refused to give directions to respondent for disposal of the goods. To 
document the basis for its alleged rejection, respondent secured a federal 
inspection at the first possible instance. During the time between re- 
spondent’s alleged rejection and the first federal inspection, the goods 
were put into a cooler at respondent’s place of business. There was no 
evidence submitted that respondent negligently handled the goods dur- 
ing this time, nor that respondent was unwilling to cooperate with any 
decision complainant made regarding disposal of the produce. 
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One factor given particular emphasis in case precedent, as concerns 
the act of unloading as acceptance, is whether the goods were unloaded 
prior to or subsequent to the buyer’s notice of rejection to the seller. The 
court concluded in The Brooks Cumming Company v. American Fruit 
Purveyors, 17 A.D. 43, 49 (1958) that respondent rejected one of the 
shipments even though respondent unloaded the produce into cold stor- 
age. The basis for such finding was that the produce was unloaded “after 
complainant refused to accept respondent’s rejection and solely for the 
purpose of minimizing complainant’s loss.” In addition, the court in 
Howard P. Punlap v. Israel Klein Company, 17 A.D. 992, 1000 (1958) 
stated the following concept as dicta. “Unloading the produce prior to 
giving complainant any notice of his dissatisfaction with the size of the 
onions, constituted an affirmative act of acceptance binding upon re- 
spondent.” 

Testifying for respondent at hearing, Barry Syracuse stated that he 
went to work at respondent's place of business on Sunday, whereupon he 
opened the door of the newly arrived truck, found the produce therein to 
be unacceptable, and immediately telephoned complainant to notify him 
of the rejection. During this conversation with complainant, the produce 
was unloaded from the truck into cold storage; unloaded for the purpose 
of freeing the truck so that it could go out to pick up another load of pro- 
duce. Complainant’s response to respondent’s dissatisfaction was to re- 
fuse the rejection by stating that he didn’t believe that the squash could 
have arrived in an unacceptable condition, that respondent had ordered 
too much squash and, as a result, was attempting to reject the squash. 
Complainant was informed that respondent would secure a federal in- 
spection to support its rejection. 

Another aspect of this case merits comment for respondent alleges it 
rejected the squash; but accepted the yams in the November 10, 1976, 
shipment. It should be recognized that partial acceptance and rejection 
is currently not permitted in accordance with a recent amendment to the 
Department’s regulations (44 Fed. Reg. 50576 (August 29, 1979, eff. 
date October 1, 1979) ), providing at section 46.43 (ii) thereof (7 CFR 
46.43 (ii) ), the following definition of a commercial unit: 


“Commercial Unit” means a single shipment of one or 
more perishable agricultural commodities tendered for 
delivery on a single contract, such commercial unit must 
be accepted or rejected in its entirely. Acceptance of a com- 
mercial unit does not modify the parties’ existing contrac- 
tual rights and responsibilities. 
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While this provision has no specific bearing on the present case, as the 
cause of action involved herein accrued prior to the provision’s issuance, 
never-the-less the provision is reflective of industry custom. One ship- 
ment is generally regarded as a commercial unit. See Salinas Lettuce 
Farmers Cooperative v. Larry Ober Co., Inc. or H. M. Shield, Inc., 39 
A.D. 65, 67-70 (1980), and A. W. Fabrizio and Son Inc., v. Fort Lauder- 
dale Produce Inc. 39 A.D. 60, 61-63 (1980). However, the facts in this 
case distinguish it from the general rule and create an exception. The 
factor that would allow partial acceptance and rejection of this truckload 
of produce was mentioned by complainant at hearing. The truckload con- 
sisted of “One packout (squash) and also yams that we sent as a sample.” 
(Tr. p. 7 1. 25) The 10 box sample of yams was sent as an afterthought to 
the original contract, to encourage respondent to order a shipment of 
yams in the future. In addition, pursuant to UCC 2-105 (6), we conclude 
that the yams and squash shipped in the second load do not constitute a 
commercial unit, as division of the yams and the squash would not mate- 
rially impair the load’s character or value on the market or in use. Sep- 
aration of a 10 box “sample” of yams from the 800 boxes of squash would 
not impair the value of the squash or the yams, as they were treated as 
separate units from inception. 

In the final analysis it is unnecessary to decide in legal terms whether 
respondent accepted or rejected the second load of squash, since even if 
he accepted the load, he is entitled to damages because the squash was 
found valueless. Where a buyer accepts delivery of produce inferior to 
that required by the contract, the buyer is entitled to damages measured 
by the difference between the value of the produce actually delivered at 
the time and place of delivery and the highest value the produce would 
have had at that time and place if it had met the contract specifications. 
In the absence of other evidence as to the value the produce would have 
had if it had met contract specifications, the F.0.B. contract price plus 
freight to destination may be accepted as proof of such value. Ace To- 
mato Co. v. Dan Garcia Brokerage, Inc., 39 A.D. ____ (1980). 

Complainant contends that the dump certificate is insufficient to 
prove that complainant’s squash, originating from the November 10, 
1976, transaction, was unsaleable and therefore, dumped. The first in- 
spection report noted that the squash was in wire bound crates with no 
mark, and the dump certificate states that the item inspected was 800 
wire bound crates of Butternut Squash with no distinguishing marks. 
The testimony of respondent indicated that the squash were not com- 
mingled in its warehouse and, in addition, the dates of the inspection 
and dump certificate prove to be in a time logical sequence to the date of 
shipment. We find that complainant’s allegation that the dump certifi- 
cate lacks credibility is without merit. We find that the squash dumped 
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was sufficiently tracked through its time frame to prove it was the 
squash originally purchased from complainant on November 10, 1976. 

Therefore, we conclude that the complainant breached the contract 
with respect to the second shipment by not shipping squash in suitable 
shipping condition and therefore, respondent is entitled to damages ac- 
cordingly. In addition, the complaint should be dismissed as to the sec- 
ond shipment of squash. 

The respondent claims it suffered damage to the amount of $800.00, 
resulting from the seller’s breach, consisting of expenses reasonably in- 
curred in transportation of the second load of squash. These damages 
were setoff against the November 3, 1976, shipment. As complainant 
violated section 2 of the Act for which reparation will be awarded, re- 
spondent’s counterclaim, consisting of trucking expenses to transport 
the shipment of squash from complainant’s to respondent’s place of busi- 
ness, shall be granted in the amount of $800.00. 

In final conclusion, the two squash shipments shall be settled mone- 
tarily as follows: Respondent is liable to complainant to the amount of 
$2,228.30 (the November 3, 1976, squash shipment and the yams 
shipped November 10, 1976 at $50.00), less the counterclaim award of 
$800.00, for a total of $1,428.30. 

Generally it would appear equitable that respondent be considered the 
prevailing party in this dispute, as respondent’s position, maintained 
from the outset, is the position we are now finding correct. In addition, 
respondent is being awarded the total amount of its counterclaim and 
successfully defending itself against an amount of $2,200.00 alleged 
due. On the other hand, complainant is also being awarded $2,228.30 of 
its original claim of $4,428.30. The facts reveal that respondent did 
tender to complainant the amount we are now finding due, at the conclu- 
sion of their transaction series (See Findings of Fact No. 12). While the 
regulatory branch of PACA on two separate occasions attempted to ob- 
tain a release of respondent’s check as an undisputed amount, respond- 
ent apparently never complied, because the total amount alleged due in 
the complaint still remains in dispute. 

Had respondent complied with PACA’s request, an amount of $3,000 
would have remained in dispute ($4,428.30 minus 1,428.30 equals 
$3,000), which amount is insufficient for an oral hearing (See 7 U.S.C. 
499f (c) ). In that case, proof would probably have been submitted in ac- 
cordance with the Shortened Procedure, “. . . in the form of depositions 
or verified statements of fact.” 7 U.S.C. 499f (c). As a result, there would 
have been no fees and expenses claimable by either party. 

In the final analysis both respondent and complainant have compell- 
ing positions in relationship to the question of who should be found as 
the prevailing party. As the most equitable solution, we have concluded 
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that the costs incurred in connection with the oral hearing shall be ap- 
portioned between the parties in the following manner. The complainant 
is awarded $2,228.30 and the respondent is awarded $800.00 for a com- 
bined total of $3,028.30. Complainant will receive approximately 74% 
of the total amount awarded, and respondent will receive 26%. The 
portion which each party receives of the total amount awarded will be 
that portion of the fees and expenses claimed incurred in connection 
with the oral hearing that each party will be entitled reimbursement 
from the other. 

Pursuant to the procedure provided for in section 47.19 (d) of the 
Rules of Practice (7 CFR 47.19 (d) ), respondent filed a timely claim for 
an award of $3,207.90, representing fees and expenses incurred in con- 
nection with the oral hearing. Upon review of respondent’s itemization 
of expenses, they are found to be reasonable except for the sum of 
$180.00, claimed in the category of “other fees and expenses.” No expla- 
nation was given as to how these monies were incurred. As a result, they 
cannot be allowed. Respondent is entitled to recoupment of 26% of these 
expenses, to the total amount of $787.25. 

Furthermore, complainant filed a timely claim for an award of 
$1,791.40, representing its fees and expenses incurred in connection 
with the oral hearing. These expenses are found to be reasonable except 
for the $20.00 claimed for Samuel J. Cappuccio’s attendance fee which 
will be disallowed in accordance with footnote number three on page two 
of the fees and expenses “Suggested Claim Form” which states, “A party 
in interest or officer or employee of same, who appears and gives neces- 
sary testimony may claim for subsistence and mileage but not for at- 
tendance.” Complainant is entitled to recoupment of 74% of these ex- 
penses, to a total amount of $1,310.84. 

Therefore, in apportioning the parties fees and expenses, complainant 
shall be awarded $584.14 (complainant’s allowed fees of $1,310.84 
minus respondent’s allowed fees of $787.25 equals $523.59) for fees and 
expenses incurred in connection with the oral hearing. 


ORDER 


The complaint is granted to an amount of $2,228.30. 

The counterclaim is granted to an amount of $800.00. 

Within thirty (30) days from the date of this order, respondent shall 
pay complainant the sum of $2,228.30 with interest thereon at the rate 
of 13 percent per annum from December 1, 1976, until paid; which sum 
at time of payment shall be reduced by the sum of $800.00 plus the 
interest thereon at the rate of 13 percent per annum from December 1, 
1976, until the date of this order. 
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Respondent shall also pay to complainant, an additional reparation for 
fees and expenses incurred in connection with the oral hearing, the sum 
of $523.59, with interest thereon at the rate of 13 percent per annum 
from the date of this order until paid. 
Copies of this order shall be served upon the parties. 


(No. 20,735) 


CLEVELAND CELERY MARKET COMPANY v. CENTRAL FOoops, INC., 
Formerly EMPIRE Foops, INC. PACA Docket No. 2-5694. De- 
cided June 12, 1981. 


F.o.b. sale—Breach of contract, failure to prove—Inspection, failure to ob- 
tain—Dumping certificate, failure to obtain—Liability for purchase price 


Where respondent accepted the lettuce and failed to prove a breach of contract by com- 
plainant, respondent is liable to complainant the full purchase price thereof. 


George S. Whitten, Presiding Officer. 
Complainant, prose. 
William A. Trainer, Parkersburg, W. Va., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,317.50, in connection with the 
shipment in interstate commerce of 300 cartons of lettuce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 

The amount of damages claimed in the formal complaint does not ex- 
ceed $3,000.00 and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is therefore applicable. 
Pursuant to this procedure, the verified pleadings of the parties are con- 
sidered a part of the evidence in the case as is the Department’s report of 
investigation. In addition, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a state- 
ment in reply. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Cleveland Celery Market Company, is a corporation 
whose address is 2633 East 40th Street, Cleveland, Ohio. 

2. Respondent, Central Foods, Inc., formerly Empire Foods, Inc., is a 
corporation whose address is P.O. Box 1199, Parkersburg, West Vir- 
ginia. At the time of the transaction involved herein respondent was 
licensed under the Act. 

3. On or about July 14, 1980, in the course of interstate commerce, 
complainant sold to respondent 300 cartons of “Boss” brand lettuce at 
$8.50 per carton, or a total price of $2,550.00 f.o.b. Such lettuce was 
shipped on the same day from complainant’s place of business in Cleve- 
land, Ohio, to respondent in Parkersburg, West Virginia. The lettuce ar- 
rived at respondent’s place of business on July 14, 1980, and was ac- 
cepted by respondent. 

4. Respondent’s buyer, Joseph Marsella, of Parma, Ohio, negotiated 
the sale of the lettuce as agent for respondent and also inspected the let- 
tuce at complainant’s place of business prior to purchase. 

5. Respondent has failed to pay complainant the balance of the pur- 
chase price of the lettuce or $1,317.50. 

6. A formal complaint was filed on November 7, 1980, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The basic defense raised by respondent relative to the subject lettuce 
transaction is that the lettuce contained an internal defect which re- 
spondent described that “internal rust” and which respondent states 
caused the return of it from its customers of more than half of the 
cartons of lettuce. Respondent in effect claims that the subject sale 
should not be looked upon as a purchase after inspection since its agent 
could not have inspected the lettuce internally without destroying the 
product and in addition claims that complainant breached the contract 
of sale by supplying defective lettuce. 

Although respondent did not submit an affidavit from Joseph Mar- 
cella, complainant submitted an affidavit from David Goldberg, its 
salesman who negotiated the sale on behalf of complainant. David Gold- 
berg stated that the lettuce was inspected internally by Joseph Marcella 
from several open boxes which were made available to him for inspec- 
tion. However, we think that a more serious defect in respondent’s de- 
fense is the failure of respondent to present adequate evidence that the 
lettuce did in fact contain internal rust. We have held that testimonial 
evidence by interested parties as to the condition of produce must be dis- 
counted due to the wide availability of government inspections or in- 
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spections by other qualified neutral parties. A further reason for the dis- 
counting of such evidence is the usually imprecise nature of such testi- 
mony. See Mutual Vegetable Sales v. Select Distributors, 38 A.D. 1359 
(1979). Respondent states that the lettuce arrived at its place of business 
too late on July 14, for an inspection to be secured, and was then shipped 
out to its customers on July 15. However, respondent could have secured 
an inspection on July 15, and also could have secured an inspection 
when the lettuce was returned to it by its customers, although the proba- 
tive value of an inspection after such return would be questionable. In 
addition, we note that after respondent attempted to return 158 cartons 
of the lettuce to complainant on Friday, July 18, 1980, and such return 
was not accepted by complainant, respondent dumped the 158 cartons of 
lettuce without securing a dump certificate. This failure of respondent 
to secure adequate evidence of dumping was a violation of the regula- 
tions. See 7 CFR 46.23. 

We find that respondent accepted the subject lettuce and has failed to 
prove that complainant breached the contract of sale, and is therefore li- 
able to complainant for the full purchase price of such lettuce less the 
$1,232.50 already paid, or a net amount of $1,317.50. Respondent’s fail- 
ure to pay complainant such amount is a violation of section 2 of the Act 
for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $1,317.50, with interest thereon 
at the rate of 138% per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,736) 


ARKANSAS TOMATO COMPANY v. M-K & SONS PRODUCE Co., INC. PACA 
Docket No. 2-5661. Order issued June 12, 1980. 


ORDER GRANTING PETITION 
TO REOPEN 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), the case was re- 
ferred for order on March 11, 1981. Complainant filed a Petition to Re- 
open the hearing on April 10, 1981, seeking to introduce into evidence 
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the affidavit of Neal Goodson, a person alleged to have knowledge con- 
cerning the circumstances of the case. The Petition to Reopen was 
served upon respondent, who filed no response thereto. 

Complainant’s Petition to Reopen alleges that complainant had previ- 
ously submitted the Goodson affidavit on January 26, 1981, which alle- 
gation is supported by the record. The affidavit was not permitted to be 
filed at that time, since complainant had already filed an opening state- 
ment on December 29, 1980, nor was it allowed to be filed subsequent to 
that time as part of a statement in reply, as respondent never filed an 
answering statement. 

The Rules of Practice provide, at 7 CFR 47.24 (b), that a petition to re- 
open the hearing to take further evidence shall “state briefly the nature 
and purpose of the evidence to be adduced, shall show that such evidence 
is not merely cumulative, and shall set forth a good reason why such evi- 
dence was not adduced at the hearing.” After examining the record, we 
are convinced that complainant has met these criteria. Accordingly, 
complainant’s Petition to Reopen is hereby granted. 

Copies of this order shall be served upon the parties. 


(No. 20,737) 


LINDEMANN FARMS, INC. v. SOL SALINS, INC. PACA Docket No. 
2-5460. Order issued June 22, 1981. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on September 11, 1980, awarding reparation to complainant 
against respondent. On September 17, 1980, respondent filed a Petition 
for Reconsideration. In its Petition for Reconsideration respondent con- 
tended that the order of September 11, 1980, was in error. On October 1, 
1980, respondent filed a Petition to Supplement the Record, wherein re- 
spondent requested that a document entitled, “Respondent’s Opposition 
to Complainant’s Claim for Fees and Expenses and Petition to Introduce 
Additional Evidence/Respondent’s Motion to Strike Complainant’s 
Brief” be made part of the record. Respondent based this request upon 
the allegation that while the document was presumably never received, 
it was mailed in a timely fashion, as evidenced by a Certificate of Mail- 
ing. Respondent’s Petition to Supplement the Record is granted. 

We have considered respondent’s Petition for Reconsideration in com- 
bination with respondent’s supplemental document to the record and 
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have concluded that the following sentence shall be deleted from page 6 
of the Decision and Order which was issued on September 11, 1980: “It 
necessarily would have to have been less than the 6% found in the first 
inspection.” As far as respondent’s additional contentions are concerned, 
we find that they are without merit and that the order is supported by 
the evidence applicable thereto. Accordingly, respondent’s Petition for 
Reconsideration is hereby dismissed, without prior service upon com- 
plainant. 

The reparation awarded to complainant in the September 11, 1980, 
order shall be paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER—Cont. 


DEFAULT ORDER — WITHDRAWAL OF ANSWER 
(No. 20,738) 


M&M TOMATO Co., INC. v. ROYCO PRODUCE CORPORATION a/t/a ROYAL 
PRODUCE OF HOUSTON. PACA Docket No. 2-5724. Reparation of 
$24,613.00 with 13 percent interest from November 1, 1980, 
awarded complainant against respondent in order issued June 1, 
1981. 


ORDER OF DISMISSAL 
(No. 20,739) 


ACOSTA GROVES v. CALAVO GROWERS OF CALIFORNIA. PACA Docket 
No. 2-5585. Order issued June 8, 1981. Settlement between the 
parties. 
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REPARATION DEFAULT DECISIONS (RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,740) 


DAN E. FRIESEN v. VEGAS VILLAGE SUPER MARKET, DIV. PACA 
Docket No. RD-81-112. Reparation of $11,551.02 with 13 per- 
cent interest from August 1, 1980, awarded complainant against re- 
spondent in order issued June 1, 1981. 


(No. 20,741) 


HARRISON FARMS, INC. v. BRETT BENNETT PRODUCE. PACA Docket 
No. RD-81-119. Reparation of $7,529.33 with 13 percent inter- 
est from October 1, 1980, awarded complainant against respondent 
in order issued June 1, 1981. 


(No. 20,742) 


WATERVLIET FRUIT EXCHANGE, INC. v. ELDRIDGE DISTRIBUTING, INC. 
altla SUBURBAN FRUIT RANCH. PACA Docket No. RD- 
81-136. Reparation of $4,493.55 with 13 percent interest from 
November 1, 1980, awarded complainant against respondent in 
order issued June 1, 1981. 


(No. 20,743) 


TONY VITRANO COMPANY v. QUALITY PRODUCE COo., INC. PACA 
Docket No. RD-81-126. Reparation of $41,727.25 with 13 per- 
cent interest from December 1, 1980, awarded complainant against 
respondent in order issued June 2, 1981. 


(No. 20,744) 


VICTOR KRAUT, INC. v. SUNSHINE SALAD Co., INC. | PACA Docket No. 
RD-81-127. Reparation of $5,162.50 with 13 percent interest 
from May 1, 1980, awarded complainant against respondent in 
order issued June 2, 1981. 


(No. 20,745) 


TONY-LIN PRODUCE, INC. v. JIM MOCERI & SON, INC. PACA Docket 
No. RD-81-128. Reparation of $28,953.59 with 13 percent in- 
terest from October 1, 1980, awarded complainant against respond- 
ent in order issued June 2, 1981. 
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(No. 20,746) 


MAX MOvVSOVITZ Co., INC. v. MEETING STREET PIGGLY WIGGLY, 
INC. PACA Docket No. RD-81-129. Reparation of 
$13,030.15 with 13 percent interest from May 1, 1980, awarded 
complainant against respondent in order issued June 2, 1981. 


(No. 20,747) 


J.R. NORTON COMPANY v. TOMMIES CELLO-PAK, INC. PACA Docket 
No. RD-81-130. Reparation of $8,469.20 with 13 percent inter- 
est from January 1, 1981, awarded complainant against respondent 
in order issued June 3, 1981. 


(No. 20,748) 


PHILLIP P. CARTANZA d/b/a SHADYBROOK FARMS v. EASTCO POTATO DIS- 
TRIBUTORS, INC. | PACA Docket No. RD-81-131. Reparation 
of $42,509.05 with 13 percent interest from September 1, 1980, 
awarded complainant against respondent in order issued June 3, 
1981. 


(No. 20,749) 


CALIFORNIA FRUIT COMPANY v. E. VEGA & SONS PRODUCE. PACA 
Docket No. RD-81-132. Reparation of $3,600.00 with 13 per- 
cent interest from October 1, 1980, awarded complainant against 
respondent in order issued June 3, 1981. 


(No. 20,750) 


MORT BROWN, INC. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-133. Reparation of $2,810.50 
with 13 percent interest from July 1, 1980, awarded complainant 
against respondent in order issued June 3, 1981. 


(No. 20,751) 


M.F.W. TRUCKING, INC. d/b/a TRIANGLE ENTERPRISES v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES. PACA Docket No. 
RD-81-135. Reparation of $93,932.90, with 13 percent interest 
from December 1, 1980, awarded complainant against respondent 
in order issued June 3, 1981. 
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(No. 20,752) 


D. E. SCOTT & SON v. JOYS WHOLESALE PRODUCE. PACA Docket No. 
RD-81-138. Reparation of $1,755.00 with 13 percent interest 
from August 1, 1980, awarded complainant against respondent in 
order issued June 12, 1981. 


(No. 20,753) 


JOE MCNAIR, INC. v. B & E PRODUCE, INC. PACA Docket No. 
RD-81-142. Reparation of $1,000.00 with 13 percent interest 
from April 1, 1980, awarded complainant against respondent in 
order issued June 15, 1981. 


(No. 20,754) 


FRANK CAPURRO & SON v. CHRISTMAN PRODUCE COMPANY. PACA 
Docket No. RD-81-141. Reparation of $3,319.50 with 13 per- 
cent interest from September 1, 1980, awarded complainant 
against respondent in order issued June 15, 1981. 


(No. 20,755) 


MIEZE JET-AIR SALES INC. v. CHARLES A. CESNALES, JR. d/b/a CITY 
MARKET. PACA Docket No. RD-81-140. Reparation of 
$10,221.56 with 13 percent interest from May 1, 1980, awarded 
complainant against respondent in order issued June 15, 1981. 


(No. 20,756) 


POTATO SERVICES OF MICHIGAN, INC. v. JOYS WHOLESALE PRO- 
DUCE. PACA Docket No. RD-81-139. Reparation of 
$1,662.50 with 13 percent interest from September 1, 1980, 
awarded complainant against respondent in order issued June 15, 
1981. 


(No. 20,757) 


FOUR STAR TOMATO, INC. v. JACK F. BECKUM d/b/a BATESVILLE TOMA- 
TOE HOUSE. PACA Docket No. RD-81-146. Reparation of 
$5,728.20 with 13 percent interest from January 1, 1981, awarded 
complainant against respondent in order issued June 16, 1981. 
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(No. 20,758) 


AGRI SALES v. THURSTEN P. CANTRELL & DON R. BEASLEY d/b/a DELTA 
PRODUCE CO. PACA Docket No. RD-81-145. —_ Reparation of 
$1,123.74 with 13 percent interest from December 1, 1980, 
awarded complainant against respondent in order issued June 16, 
1981. 


(No. 20,759) 


ALBERT KAMINSKI v. JOHN H. MEYER d/b/a MEYER BROS. PACA 
Docket No. RD-81-144. Reparation of $10,580.25 with 13 per- 
cent interest from November 1, 1980, awarded complainant against 
respondent in order issued June 16, 1981. 


(No. 20,760) 


LoS ALAMOS FARMS, INC. v. CHARLES D. QUARELLI, JR. d/b/a QUARELLI 
DISTRIBUTING a/t/a Q. DISTRIBUTING. PACA Docket No. 
RD-81-143. Reparation of $9,250.52 with 13 percent interest 
from July 1, 1980, awarded complainant against respondent in 
order issued June 16, 1981. 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
DEALER AND MARKET AGENCY—Cont. 
False or misleading representation of purchase prices 


False weights 


Insufficient funds checks 49, 54, 91, 92, 98, 100, 303, 333, 
336, 345, 349, 547, 724 


Issuing drafts for payment without prior written agreements ............. 54,347 


Maintenance of shippers’ proceeds account 65, 80, 82, 333, 547, 557, 779 
Misrepresenting method used to purchase or sell livestock 


Misuse of shippers’ proceeds 


Operating while insolvent 54, 80, 92, 98, 100, 303, 333, 
336, 345, 347, 547 


Permitting employees to purchase livestock for their own ac- 


Permitting employees to purchase livestock from consignment 
for resale for their own speculative account 


Purchasing livestock from consignment for own speculative ac- 


Scales, improper use of 

Scale tickets, untrue or incomplete 

Untrue or incomplete accounts of sale 

Using net proceeds for own purposes 
DISMISSAL 

As to one respondent 

Both complainant and respondent acted wrongfully (Reparation) 

Evidence did not support charges 

Failure to establish position 

Of interlocutary appeal 

Of counterclaim (Reparation) 

On motion of complainant 
EX PARTE NUNC PRO TUNC ORDER 


Modifying effective date of consent order 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


FALSE OR INCORRECT WEIGHTS 


Billing and/or collecting on the basis of 70, 72, 82, 327 
561, 564, 567, 736, 775 


Issuing invoices, accounts of sale and/or scale tickets showing 70, 72, 82, 327 
561, 564, 567, 736, 775 


Paying on the basis of 

Selling on the basis of 

Weighing livestock on the basis of 
GRATUITIES 

Cease and desist from giving 
IMPROPER PRACTICES 


Allowing market agency or dealer to participate in packer opera- 
RUE og doo is ate Reece wo eaecce tate BRO way ear eran ee amie © tie tes Late Staten Sac etecs 331 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
PCR OES cs 2 sss bmn arose eis oa lale ver erate lerasa are See OUR ee ta or MSS 


Corporate dealer financing individual dealer 


Dealer, buying or selling livestock for account other than em- 
PRES OEE eho seek cit sy'cx es chreietiac eee bane a attteal dy CTV gia er tara Cae oad oey iar tas. ean oat ONE 7 


Dealer, failure to reimburse agent (Reparation) 


Engaging in activity endangering trust interest of sellers ...................4. 331 


Engaging in business as a packer while operating as a dealer or 
MGPKGGHGCHOY 0.5. < vic zale ce ard Rea eae on we ae ae a 92 


Guarantee of price in consignments 

MGEING Gratuities DAVINCHIS: « o/635.0:5 54 Cee ede ws. Cesar ees 310 

Permitting purchase of consigned livestock for own account 338, 557, 779 

Purchasing livestock from consignment for own account 82,94, 781 
INSOLVENCY 


Current liabilities exceed current assets 54,61, 70, 80, 92, 310, 331, 
333, 336, 338, 347 


Suspension of registration while insolvent 
303, 314, 321, 333, 336, 338, 345, 
547, 560 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
INVOICES 


Failure to show true and correct name of purchasers .... 315, 557, 561, 564, 567, 775 
False and/or incorrect 70, 72, 82, 557, 561, 564, 567, 722, 736, 775 
JURISDICTION (REPARATION) 
Established 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
, 338, 560, 561 
, 567, 736, 775 


Assisting persons to obtain money from purchasers by false or 
deceptive pretenses 561, 564, 567, 775 


Collecting on the basis of false or incorrect invoices or account- 
MOE 35550 ae Ay ais ee ee ea ar 561, 564, 567, 736, 775 


Deposits of shippers’ proceeds to be made promptly 
Failure to maintain adequate bond 

Failure to remit when due 

Insolvency 


Invoices, failure to show true and correct name of purchasers 315, 561, 
564, 567,775 


ASBUUN ATIBULLICTONY CHGS CHECKB 5. e's. sa ca hc oka Ue ose Oe wk ce as dors a ee 338 


Issuing untrue or incorrect accounts of sale/invoices/scale tick- 
2) SRE Se eee en nT eae ee Per ena ow 561, 564, 567, 736, 775 


Maintenance of shippers’ proceeds account 86, 315, 338 
Making gracious DAVINONIB . 6-6.c6< <5 iv tie Cee a ae oe bib als Ae wale Ce ene 


Misrepresenting method used to buy or sell livestock 561, 564, 567, 775 


Obtaining money from purchasers by false or deceptive pre- 
MRL 6a ean rw setae 05s: eS nee KS ule 0. ogra 6/5 8 ad pele oe pS RE gE 


Permitting purchase of consigned livestock for own account .................9338 

Scales, failure to have tested to insure accurate weights 

Scales, failure to operate in accordance with regulations 

PICHIA LESP TEMOLG TOEULE COTE 650.5 606 54 bs Mas ee Sierhig « bee e ee obs Wes eae gO 
MISREPRESENTATION 

Deceptive pretense, fraud, deceit 


False weights 
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Agriculture Decisions—Cont. 
PAGE 
MISREPRESENTATION—Cont. 


Of method used to purchase or sell livestock 564, 567, 
Of origin or place of purchase of livestock 561, 564, 567, 
Of purchase prices of livestock 
NET PROCEEDS 
Failure to remit 
Failure to pay with checks drawn on shippers proceeds account 
Laie PONCE 1OF OWN PURPORCS: .. kia oe ee oan eeiee.o ween eaeeeeees 5 
PACKER 


Allowing market agency to participate in packer opera- 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Combining or “pooling” livestock purchases with other agencies...........312,3 
Deceiving Or Corravinie BONGES: c:. <../a 5.0 + diac aco'ee bie able c ois Sv ee nen Savarese 
Dissipating funds required to be held in trust 

Engaging in activity endangering trust interest of sellers .................... 3: 
Failure to comply with payment provisions ..............0 00 cee ee ee eee eee 3f 
Failure to maintain adequate bond 69, 89, 101, 322, 324, 352, 
Failure to operate independently 

Failure to pay or failure to pay when due 85, 92, 100, 312, 318, 341, 55% 
Failure to hold in trust, funds required to be held in trust 

Issuing false or incorrect accounts of purchase or invoices 

saving Insurricient TUNIS CHECKS... scy2 oa cc ce ccinsee ca deeeeaeues 92, 331, < 
Making undue or unreasonable preferential payments 


Operating aa dealer OF market 2gONGY «6.5.6 oe ds sisls oo ei cise S.c.0n we swe newt 92 


Operating while insolvent 331 


Paying sellers on the basis of false or incorrect invoices or ac- 


CANNED 55S id dbo eA Mle rE Siglo er Re reeks, AALS ALS ED 772 
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Agriculture Decisions—Cont. 
PAYMENT 
Failure to comply with payment provisions 
Issuing drafts for payment without written agreement ................04. 
Preferential, making undue or unreasonable 
PETITION TO REOPEN/REHEAR/RECONSIDER 
Denied 
PURCHASE PRICE 
Failure to bill for actual weights or prices 
Failure to disclose actual 
Failure to pay 


Failure to pay when due 49, 54, 61, 63, 67, 75, 85, 91, 92, 98, 100, : 
310, 341, 345, 547, 555, 560, 7% 


False or misleading representation of 


RESALE (REPARATION) 


RATE SCHEDULE 
Failure to follow 
SCALES 
Failure to file test reports 
Failure to operate in accordance with regulations ............. 0000 euee 82,7 
PAUULE CG LENE TO INBENO ACCIEACY «5:06 5.0.4 ew crea a sole Sispeist sare ianaicl o aituent alae ate 
SCALE TICKETS 
Showing false or incorrect prices ..........cccccceceecscsees 561, 564, 56 
Showing false or incorrect weights..............00e005 70, 82, 561, 564, 567 
SHIPPERS’ PROCEEDS ACCOUNT 
Deficit in account 65, 80, 82, 86, 94, 333, 3: 


Deposits to be made promptly 65, 80, 82, 86, 94, 


Failure to remit when due 
Maintenance of 


Misuse of 
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Agriculture Decisions—Cont. 
SUPPLEMENTAL ORDERS 
Deficit in custodial account eliminated 104, 105, 357, 783 


PAGE 


In compliance with bonding requirements 105, 357, 552, 784 


No longer insolvent 357 
SILISIICELSION CERINIIA GCE acu, 05S, & 5 ace. 9 kerdhine dale: sie! Wielata are Bowe oe eee ee 
SUSPENDED AS A REGISTRANT 

Until custodial account is in balance 
Until in full compliance with bonding requirements . . . . 51,57, 88, 308, 319, 351, 7: 
Suspension for: 

READ > cccizia ol vakoiscs wis) Sexes taev ere eins wo Ure arele arene Wi nieus Rae cle aie eae erred eel 

7 days and thereafter until solvent and/or deficit eliminated 


7 days and thereafter until in compliance with bonding re- 
MUERTOS o's risig sw wg es wack cae ee aera cree an er ere pie en 


EE a learns oa aw are. waren tslar «nr eee ial eau Ai eg A ol ea ae 


14 days and thereafter until solvent and/or deficit elimi- 
nated 80, 94, 321, 5: 


14 days and thereafter until solvent, deficit eliminated and 
in compliance with bonding requirements .................00000- 3e 


21 days and thereafter until in compliance with bonding re 
SUIREMNIOM RE S. 5 vid. Sins weeeem aera 770 


21 days and thereafter until solvent and/or deficit eliminated 


30 days and thereafter until solvent and/or deficit eliminated 


45 days and thereafter until solvent and/or in compliance 
with bonding requirements 


GO A oasis 208. ORR ENGR eee oe Lb Cae ee Ta ear en 91 
60 days and thereafter until solvent 63, 70, 100 
ROPERS ay aS a 5-0 cs toca Savag 0 euNy eB whGrRs Ay WURTIGS Pea YG We. NA CLC CRI CAB Aelia 77 


140 days and thereafter until solvent and/or deficit elimi- 
MRA Pog ic1Sr ows oS acai ah aR oz oaas wt oe WaT CLR SS ah Ge TTT 336 


Me TERRE ice 0 Riso 's.18 wnral Bw Seed nal orate ar WES Stee Sa eee 


BURR MRI 9955296 aires allo acepae a uel AS sy BNE ce BiG A ese er 731 
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PAGE 
SUSPENDED AS A REGISTRANT—Cont. 


SOMA BNA Sov asee cas See ae a eT IES CUT Cat aL Etnetaaie herein Cal snere 327,561 


1 year and thereafter until solvent 
SSOP AD I cc anette vetted is ecesaut ba. eesrmiayouee nce poe tes aeetor maar ots eee eeeeets 72 
TRUST FUND 
Failure to hold required funds 
Dissipating funds required to be held in trust 
TRUST INTEREST 
Endangering of 


UNFAIR AND/OR DECEPTIVE PRACTICES 


Combining or “pooling” livestock purchases with other agencies 312, 318 


Consigning own livestock and repurchasing it on a commission 
RO CRM ANNII NS rh A oe crs ed ec reat eg tnd Cou euescermenare ar icin avlane wc reTanm ee tee ee 70 


Engaging in practice for the purpose of deceiving or defrauding 
sellers of livestocks 


Engaging in scheme to artificially inflate price of livestock pur- 
chased on a commission or agency basis 


Entering into agreement for the purpose of obtaining money 
from the purchasers of livestock by false or deceptive 
FAECES 5: Sess sia dey ra sis ae wis ae aes nee Ske St ames 561, 564, 567,775 


Entering into agreement resulting in false or misleading 
representation of purchase prices of livestock. ..............00 eee ueee 731 


Failure to conduct operations independently of and in competi- 
tion with other packers/dealers/market agencies 312, 318 


Failing to disclose true ownership of livestock 70, 72, 77, 88, 775 


Misrepresenting method used to obtain ownership of livestock 10; 12, 77, 
561, 564, 567, 775 


Obtaining money from purchases of livestock by false or decep- 
LAN CRPUOHEEG Als yin avec rerd Cater tara eet tae 561, 564, 567, 775 


WRONGFUL ACTS 


Failure to secure health inspection for sheep (Reparation) 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
ACCEPTANCE OF COMMODITY 


By reselling without agreement between the parties 
By reshipping to another buyer 
By unloading 
Liability for purchase price 
Liability for reasonable value 
Untimely rejection 
Without complaint 
ACCORD AND SATISFACTION 
Acceptance and cashing of check 
BROKER 


“Accommodation Advance” remitted to shipper — shipper to re- 
imburse any amount uncollectable 


Action as, failure to prove 
Breach of duty, failure to prove 
Guaranty of payment 
Guaranty of payment, failure to prove 
Liable for purchase price 
CAUSE OF ACTION 
Failure to state 
COMPLAINT 
Dismissal of 
CONSIGNMENT 
Established ... 
Failure to prove 
CONTRACT 
Absence of 


Agreement to extend credit, failure to prove 


Alleged breach of, failure to give notice of 


Breach of: 


as to delivered quality 
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PAGE 
CONTRACT—Cont. 


as to good condition on arrival 
failure to deliver timely 

failure to deliver properly loaded car 
failure to pay purchase price 


failure to prove 139, 148, 152, 158, 410, 423, 424, 
425, 433, 445, 820, 824, 858 


Conditional, failure to prove 

Contractual obligation, fulfilled 

Existance of 

Existance of, failure to prove 

Grade specification, not established 

Impossibility of performance 

Modification of, established 

Outright sale, liable for purchase price 

Price error, failure to prove 

Price, failure to pay 

Price, failure to pay promptly 

Pro rata distribution 

Special provisions of, failure to prove 
CONTRACT TERM 

Absence of 

Alleged modification of, proof sustained 

Existance of, failure to prove 

Guarantee against losses due to rejection 

Misunderstanding of 

“Open” billing basis 


Seller not responsible for non-delivery or delay due to conditions 
beyond sellers control 


COUNTERCLAIM 
Contingent on complainant prevailing in its complaint 


Dismissal of 117, 137, 139, 407, 410, 436, 813, 834 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 


Agriculture Decisions—Cont. 
COUNTERCLAIM—Cont. 
Failure to state cause of action 
For brokerage fees, allowed 


For damages, awarded 


Poroverpayiment: Awarded. <.42.6 0 v0 Se cle ee Oe evi ee alee 


COURT DECISIONS 


Supreme Court of the United States — U.S. Court of Appeals, 


5th Circuit. Petition for a writ of certiorari, denied ....... 


CROP SHORTAGE 
Impossibility of performance 
Pro rata distribution 
DAMAGES 
Failure to deliver properly loaded car 
Failure to delivery timely 
Failure to establish 
Failure to ship in suitable shipping condition 
Freezing injury in transit 
Lettuce, excessive bugs 
Wrongful rejection 
DEFAULT 
Withdrawal of answer 
DELIVERED SALE 
Buyer not responsible for produce at shipping point or in transit 
DELIVERY 
Failure to deliver on specified dates. ........ 0.0.0.0. 000 ee 
Failure to meet good standard of 
Impossibility of performance 
DISMISSAL 
Amount of damages exceeds balance due of the purchase price 
Burden of proof 


Complainant failed to establish itself as real interested party 


1930—Cont. 


PAGE 


800, 847 


Suldi tel Genians ae 827 


sal arlene ora arate eae 
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DISMISSAL—Cont. 


Failure to state cause of action 
Failure to prove claim 
Lack of jurisdiction 
No violation of the act 124, 479, 616 
Of petition for reconsideration 792, 861 
Settlement between parties 
Value of potatoes set at cost of freight 

DUMPING 
Failure to obtain certificate 

FAILURE TO PAY & FAILURE TO PAY PROMPTLY (DISCIPLINARY) 
Publication of the facts 109, 392, 596, 790 


Revocation of license 106, 107, 384, 385, 387, 389, 390, 396, 595, 
599, 604, 785, 786, 789, 794 


Suspension of license 
F.0.B. SALE 
Acceptance final, contract term 
Breach of warranty, failure to deliver properly loaded car 
Breach of warranty, failure to prove 
BPE SEOU PEALE 5, 5. cucsrata, $55 70-G5n esses Mela eo dU Ia ear cena are dene 139 
Freezing injury in transit, buyer liable 
Normal transportation, failure to prove 130, 410, 425 
Suitable shipping condition 430, 433, 820, 847 
Suitable shipping condition warranty, not applicable 410, 425, 445 
GRADE AT DESTINATION 
Not of merchantable quality 
Of merchantable quality 
GUARANTEED PAYMENT 
Against losses due to rejection 
By broker, failure to prove 
By DLGKEL NAUIO TOF PUYCHOBE PIICE: 65. 056s 256.650 A hes Sa an Sa 449 


Failure to establish 





CUMULATIVE SUBJECT INDEX 885 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


INSPECTION 


PAGE 


Failure to obtain 
Lateness of 
JOINT ACCOUNT 
Failure to prove 
JURISDICTION 
Setoff, untimely filed - 
LICENSE 
Revocation of 


Suspended for: 


RE RR tc 5. os HW. 0 ns Ni wow re eer ee a SSIS ete We aes ee RS lear RTE ae ea 394 
MERCHANTABILITY 
Failure to establish breach 
NET PROCEEDS 


Failure to account truly and correctly for (Disciplinary) 394, 596 


Failure to pay promptly (Disciplinary) ...................04. Searels RCS eae 
Fully remitted 616, 623, 834 
PURCHASE PRICE 


Absence of 
607, 629 


121, 127, 137, 148, 155, 162, 
407, 436, 445, 449, 463, 621, 633, 830, 858 


Not liable for, guarantee against losses 

Reduction of .. 

Reduction of, failure to prove 
RECONSIDERATION/REOPENING 

After default 

Dismissal of petition, untimely filed 

Orders on 

Petition to reconsider, dismissed 


Petition to reopen hearing, granted 
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REJECTION 


PAGE 


Justified 
Lack of notice of 
Untimely 
Wrongful 
REPARATION AWARDED 
Admission of liability 
Both complainant and respondent 
Reduced amount 
Respondent, for fees and expenses 
RESALE 
Prompt and proper 
SETOFF 
For damages, awarded 
Untimely filed 


STAY ORDERS 


Bankruptcy proceeding 166, 167, 177 


Pending issuance of further order 167, 177, 490 

Vacated 604, 638 
SUITABLE SHIPPING CONDITION 

Breach of 

424, 430, 433, 820, 824 

Not applicable 130, 410, 425, 445 
TRANSPORTATION SERVICE & CONDITIONS 

Normality of 410, 425, 445 
UNDISPUTED AMOUNT 

Liability for, failure to release check 


Order for 
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WARRANTY 
Breach of, failure to deliver properly loaded car 
Breach of, failure to deliver in suitable shipping condition 


Breach of, failure to prove 130, 424, 430, 433, 627, 820, 824 
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